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Abstract 

In the U.S., almost all publicly-held firms with detected criminal wrongdoing enter into pretrial 
diversion agreements (PDAs) with prosecutors. Department of Justice policy encourages 
prosecutors to use PDAs to require firms to alter both their compliance programs and internal 
governance structure if the prosecutor determines the firm’s compliance program was not 
effective. This article examines this practice of firm-specific regulation by prosecutor to 
determine when PDA-imposed corporate policing mandates are consistent with optimal 
deterrence. This article shows that prosecutors should not mandate compliance whenever a firm 
had a deficient compliance program since federal authorities generally have better ways to 
induce optimal compliance. Compliance mandates should only be used when serious agency 
cost problems afflict corporate policing. This suggests that prosecutors should not impose 
mandates on firms that voluntarily self-report unsuspected wrongdoing absent clear evidence 
that agency costs nevertheless impede the firm’s compliance efforts. Industry-wide compliance 
defects also generally should not be addressed through PDA mandates. Finally, any mandates 
imposed must be targeted at policing agency costs, and thus must incorporate provisions 
shifting responsibility over policing to internal or external actors not afflicted by policing 
agency costs.  

I. INTRODUCTION 

Over the last decade, corporate criminal enforcement in the U.S. has undergone 
a dramatic transformation.  Today, publicly held firms usually can avoid being 
convicted for their employees’ crimes by agreeing to cooperate and entering into a 
pretrial diversion agreement (PDA) with prosecutors, e.g., Deferred or Non-Prosecution 
Agreements (PDAs).1  In PDA agreements, the prosecutor agrees not to convict (or 

                                                 
*  Norma Z. Paige Professor of Law, New York University School of Law and the George T. Lowy 
Professor of Law at New York University School of Law, respectively.  We benefited from helpful 
comments from David Abrams, Cindy Alexander, Miriam Baer, Rachel Barkow, Jayne Barnard, Michal 
Barzuza, Samuel Buell, Oscar Couwenberg, Brandon Garrett, Edward Iacobucci, Louis Kaplow, Michael 
Klausner, Brett McDonnell, Mark Ramseyer, Eva Schliephake, Steven Shavell, Matthew Spitzer, 
Abraham Wickelgren, Josefien van Zeben, and participants at the Business Law Section of the 
Association of American Law Schools annual meeting, European Law and Economics Association annual 
meeting, Brooklyn Law School Faculty Workshop, Harvard Law School Law and Economics 
Colloquium, NYU School of Law Faculty Workshop, University of Pennsylvania Law School Law and 
Economics Colloquium, the University of Texas Law School Law and Economics Colloquium, and 
Toronto Law School Law and Economics Colloquium.  We also would like to thank Brandon Garrett and 
Vic Khanna for sharing their data on DPAs which we compared to our own hand-collected dataset.  We 
also thank Brandon Arnold, Rachel Lu Chen, Elias Debbas, Josh Levy, Reagan Lynch, Matt Mutino, 
Jared Roscoe, KyungEun Kimberly Won, and Donna Xu, as well as special thanks to Tristan Favro, for 
excellent research assistance.  We are grateful for the financial support of the D’Agostino/Greenberg 
Fund of New York University School of Law and the NYU School of Law Program on Corporate 
Compliance and Enforcement. 
  1  With a DPA, the prosecutor files a criminal charge (or criminal information) but defers 
prosecution if the firm agrees to and satisfies certain conditions.  Under a NPA, the prosecutor agrees not 
to file a charging document in return for the firm agreeing to certain conditions.  NPAs are expressed in 
the form of a letter, often not filed in court. Brandon L. Garrett, Structural Reform Prosecution, 93 VA. L. 



CORPORATE GOVERNANCE REGULATION THROUGH NON-PROSECUTION 2

perhaps indict) a firm if it fulfills a variety of conditions. Standard conditions include 
standard enforcement terms, such as requiring the firm to pay monetary sanctions and 
cooperate in the investigation. But, importantly, PDAs also contain more intrusive 
mandates designed to achieve forward-looking, quasi-regulatory aims.  These include 
mandates requiring firms to adopt corporate compliance programs with specific 
features, change their internal reporting structure, modify certain business practices, or 
hire a prosecutor-approved corporate monitor.2  Moreover, prosecutors assert the right 
to sanction any breach of a PDA-imposed duty immediately, even if the breach did not 
result in a crime.  Specifically, prosecutors can prosecute a firm that violates a DPA-
mandate for the original crime; the PDA enhances this threat firms generally are 
required to admit to the facts constituting the crime in the PDA, and thus firms that 
beach their PDA duties are subject to almost certain conviction – and heightened 
sanctions--for the initial offense.3 

These PDA-mandates fundamentally alter the liability structure of corporate 
criminal law.  Traditional corporate criminal liability involves, de facto, the imposition 
of ex ante generally applicable duties on all firms to take certain actions to help deter 
crime—actions such as adopting an “effective” compliance program, self-reporting 
detected wrongdoing and cooperating with federal authorities’ efforts to obtain evidence 
of the crime and identify the wrongdoers (hereinafter corporate “policing”4) —enforced 
by the threat of criminal liability (or heightened criminal liability) if the firm breaches 
its policing duties and a crime occurs.5  De facto corporate criminal liability thus is both 

                                                                                                                                               
REV. 853, 928 (2007); Lawrence D. Finder, Ryan D. McConnell, & Scott L. Mitchell, Betting the 
Corporation: Compliance or Defiance? Compliance Programs in the Context of Deferred and Non– 
Prosecution Agreements: Corporate Pre-trial Agreement Update – 2008, 28 CORP. COUNS. REV. 1, 2–4 
(2009). 
  2  These mandated compliance programs differ from the compliance programs that firms generally 
adopt voluntarily. See infra note [].  They also often differ from the compliance program sufficient to 
satisfy the requirements of an “effective compliance program” as defined by the Organizational 
Sentencing Guidelines. 
  3  See infra text accompanying notes []–[], Section II.B, Section III.B, and note []. See generally, 
Garrett, supra note 1, at 898–99; Peter Spivack & Sujit Raman, Regulating the “New Regulators”: 
Current Trends in Deferred Prosecution Agreements, 45 AM. CRIM. L. REV. 159, 186 (2008); Finder et 
al., supra note 1; see also Vikramaditya Khanna & Timothy L. Dickinson, The Corporate Monitor: The 
New Corporate Czar, 105 MICH. L. REV. 1713, 1724 (2007) (discussing corporate monitor provisions in 
DPAs). 
  4  Jennifer Arlen & Reinier Kraakman, Controlling Corporate Misconduct: An Analysis of 
Corporate Liability Regimes, 72 N.Y.U. L. REV. 687 (1997); see Jennifer Arlen, The Potentially Perverse 
Effects of Corporate Criminal Liability, 23 J. LEGAL STUD. 833 (1994) (showing duty-based liability can 
induce optimal corporate monitoring). 
  5  Jennifer Arlen, Corporate Criminal Liability: Theory and Evidence, in RESEARCH HANDBOOK 

ON CRIMINAL LAW (Keith Hylton & Alon Harel, eds.) (2012). This de facto regime results from the 
interaction between corporate criminal respondeat superior liability (which (holds firms potentially liable 
for employees’ crimes regardless of the firm’s actions) and a non-prosecution policy instituted by the 
U.S. Department of Justice policy in 1999 which encourages prosecutors not to prosecute firms which 
took good corporate policing. Memorandum from Eric Holder, Deputy Attorney General, U.S. Dep’t of 
Justice, to Heads of Department Components and United States Attorneys (June 16, 1999) [hereinafter 
Holder Memo]. This regimeis described in more detail in Section II.B & C infra. 
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“duty-based” and “harm-contingent.” Liability is “duty-based” in that it is contingent on 
(or enhanced by) the firm’s failure to comply with ex ante policing duties effectively 
imposed on all firms.  Liability is “harm-contingent” because firms breaching a policing 
duty are sanctioned only if harm (crime) occurs.6  

PDA-mandates deviate from this regime in two ways.  First, PDAs often impose 
policing mandates on firms with detected wrongdoing that differ from the general ex 
ante policing duties to which all firms are subject.7  Thus, DPAs empower prosecutors 
to create “crime-contingent” policies duties that could not be imposed absent a detected 
violation; they also can be firm-specific.  In addition, unlike standard criminal liability, 
liability for violating PDA-mandates is “non-harm-contingent” because a mere violation 
of the firm’s “ex post” compliance duties, without the commission of (another) 
substantive violation by a firm agent, exposes the firm to liability.  

Accordingly, through PDA mandates, prosecutors can become firm-specific, 
quasi-regulators.8  They impose specific duties on a subset of firms with alleged 
wrongdoing; they enforce compliance with these duties through sanctions for a mere 
failure to adopt the specified compliance measure, even if the firm commits no further 
substantive violation; and they do all of this without any effective guidance from the 
Department of Justice,9 without any apparent coordination across districts, and often 
without much expertise about the industry in which the firm operates and the 
wrongdoing it was charged with.   

Unsurprisingly, this usurpation of regulatory authority and the manner in which 
is exercised has given rise to charges of prosecutorial abuse of discretion in imposing 
mandates10 and calls for greater DOJ guidance to prosecutors in the use of these 

                                                 
  6  In fact, the current regime is best characterized as a “composite” duty-based harm-contingent 
regime because firms that satisfy their policing duties often avoid formal conviction but nevertheless 
often bear some government sanction, either through a DPA or a civil penalty imposed by a regulatory 
agency. See supra Section I.B.  
  7  DPAs may require a different, and stricter, compliance program than the generally applicable 
“effective compliance program” duty. Others mandate changes in the internal responsibility over the 
firm’s compliance program or require enhanced external oversight of compliance. See Section II.C infra. 
 8  Spivack & Raman, supra note 3, at 186 (2008) (“[P]rosecutors these days are ‘fashioning 
themselves as new corporate governance experts, positions for which they are singularly unqualified’” 
(quoting Mary Jo White)); see also Miriam H. Baer, Insuring Corporate Crime, 83 IND. L.J. 1035, 1044–
71 (2008) (critiquing the current system); Jennifer Arlen, Removing Prosecutors from the Boardroom: 
Deterring Crime Without Prosecutor Interference in Corporate Governance, in PROSECUTORS IN THE 

BOARDROOM: USING CRIMINAL LAW TO REGULATE CORPORATE CONDUCT (Anthony Barkow & Rachel 
Barkow eds., 2011); Rachel Barkow, The Prosecutor as Regulatory Agency, in PROSECUTORS IN THE 

BOARDROOM, supra.   
   9  Accord Garrett, supra note 1, at 893(“[N]o DOJ guidelines define what remedies prosecutors 
should seek when they negotiate structural reform agreements.”). By contrast, the DOJ has issued 
guidance on a variety of other issues relating to corporate prosecutions, including (1) whether to impose 
extraordinary restitution, (2) when to seek a waiver of the attorney-client privilege, and (3) the decision to 
impose a corporate monitor. See infra note Error! Bookmark not defined. (discussing these guidelines); 
infra note []. 
  10  See infra notes 52 and [](discussing examples of prosecutorial abuse of discretion in this area). 
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mandates. Yet existing analysis has not yet addressed the most fundamental questions 
raised by this innovation. When, if ever, is it justifiable to impose crime-contingent 
mandates enforced by quasi-regulatory (non-crime-contingent) liability on firms with 
detected wrongdoing? And, which types of crime-contingent mandates plausibly 
enhance social welfare?  

This Article examines the justifications for the imposition of crime-contingent 
compliance programs and other mandates through DPAs.  Employing optimal 
deterrence theory, we evaluate the DOJ policing of encouraging prosecutors to impose 
PDA-mandates on all PDA-eligible firms which did not have an effective compliance 
program. We find that corporate liability for publicly held firms optimally deters by 
inducing firms to adopt optimal compliance programs, self-report, and cooperate 
(hereinafter “policing measures”), and that the state can achieve all of these goals by 
adopting a duty-based composite liability regime that relies entirely on monetary 
sanctions.11  Specifically, the corporate liability regime must impose ex ante policing 
duties on all firms; firms with detected wrongdoing face criminal conviction if they 
violate these duties, whereas firms that comply avoid criminal liability and face much 
lower civil sanctions.12  Existing literature finds that a duty-based liability regime can, if 
the liability standards and sanctions are set at the optimal levels,13 achieve optimal 
deterrence of substantive violations and create optimal incentives to adopt policing 
measures.14  We examine the relative merits of this regime, which relied entirely on ex 
ante duties enforced through nonmonetary sanctions, to one in which corporate 
monetary liability is supplemented by firm-specific crime-contingent PDA policing 
mandates enforced through noncrime-contingent liability. We find that, absent a 
specific reason for concluding that an optimal duty-based corporate liability regime 
would not be effective, standard duty-based liability is preferable to corporate liability 
with PDA mandates. Moreover, existing waves of detected inadequate compliance 
appear more likely to be attributable to deficiencies in the way the DOJ is currently 
implementing its de facto duty-based liability regime, rather than in any limitations of 
this form of liability if applied properly.  

                                                 
  11  Arlen & Kraakman, supra note ; see also Jennifer Arlen, The Potentially Perverse Effects of 
Corporate Criminal Liability, 23 J. LEGAL STUD. 833 (1994) (explaining that a central goal of corporate 
liability is to induce firms to help increase the probability that the wrongful employees are sanctioned). 
  12    As is explained in Section I, firms which comply with all of their policing duties generally 
should still be held liable (either civilly or through monetary sanctions imposed through a DPA) in order 
to ensure that firms with optimal policing have optimal incentives to take other measures to deter 
wrongdoing (i.e., prevention).  Arlen & Kraakman, supra note 7. 
  13  If the liability standard and sanctions are not optimal, the proper response is of course to modify 
the liability standard and the sanctions ex ante, rather than through ex post mandates.  Although note that 
optimal liability standards and sanctions do not imply that firms will never commit crimes and always 
adopt the required policing measures.   
  14  Arlen & Kraakman, supra note 11 (showing that duty-based composite liability can achieve all 
the deterrence goals of corporate enforcement including inducing optimal corporate policing, prevention, 
and activity levels).  
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Nevertheless, we identify three sets of circumstances where enforcement 
authorities cannot rely on such a composite corporate liability regime to induce optimal 
corporate policing.  First, when the firm does not have sufficient assets to pay the 
optimal monetary sanction (corporate asset insufficiency)—and also the related concern 
of prosecutorial reluctance to impose the needed penalty.15 Second, when management 
has private reasons not to adopt optimal policing measures (policing agency costs). 
Third, when special features may make heightened duties optimal for a particular subset 
of firms.16 We show that each of these situations warrants an additional intervention—
beyond duty-based liability—but only one justifies intervention through PDA mandates. 
PDA mandates are one of two alternative mechanisms available to enforcement 
authorities. The other is regulatory liability, in the form of general ex ante duties 
imposed on all firms enforced by non-harm contingent liability. We compare the two 
and conclude that regulation is superior to PDA mandates when regulatory authorities 
can identity ex ante the firms in need of special intervention. We find that only policing 
agency costs provide a plausible rationale for imposing duties through DPAs. By 
contrast, regulation is generally superior to DPA-mandates for addressing asset 
insufficiency and the need for heightened duties because of special operational 
characteristics (e.g., industry), as these firms tend to be identifiable ex ante.   

Our conclusion that DPA-imposed mandates can be justified when needed to 
redress policing agency cost, in turn, has implications for the proper use and scope of 
these mandates.  First, DPA mandates should be used only when there are reasons to 
believe that management failed to ensure effective corporate compliance for private 
benefit.17  Second, to be effective, DPA mandates must be designed to address policing 
agency costs, and cannot simply impose standard policing duties and rely on the 
deterrent effect of ex post corporate sanctions imposed to induce compliance with any 
mandates.18 Instead, DPA-mandates must be designed to reduce policing agency costs.  
This generally is best accomplished by imposing meta-policing duties which shift 
responsibility for corporate compliance, and access to immediate information about 
corporate violations, to actors less affected by agency costs.  In some cases, this can be 

                                                 
  15  Cf. Khanna & Dickinson, supra note 3 (suggesting that asset insufficiency would justify 
corporate monitors, a type of harm-contingent duty). 
  16  The economic justifications for mandates do not include a core justification often used by 
prosecutors: the concern that convicting the firm would trigger collateral sanctions that would ruin the 
firm. See infra Section II.A.  
  17  Thus, DPA mandate are not justified merely because a firm agent committed a substantive crime 
and the firm had failed to take the required policing measures, even if such failure was intentional.  If the 
expected monetary sanction on the firm is insufficient to induce optimal policing, the response should be 
to increase the sanction, rather than to impose an ex post policing mandate.  Moreover, depending on the 
context, it may be socially optimal to let firms chose between taking the required policing measures and 
facing a lower probability of sanction and taking less measures and facing a higher probability of 
sanction. 
  18  The threat of imposing significant penalties on the corporation (borne, mostly, by its 
shareholders) for violating the mandates does not address the core problem that management, for private 
reasons, acts in manner that is not in the best interest of the corporation and its shareholders. 
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achieved through mandates enhancing the authority (and information access) of 
particular outside directors. In others, external oversight is needed. Thus, DPAs should 
not impose mandates that either do no more than alter the structure of a firm’s 
compliance program in ways that are unlikely to mute policing agency costs or that 
reduce general agency costs without addressing those affecting corporate policing.  
Third, DPA mandates should not impose requirements that shareholders can impose, 
and monitor compliance with, such as separation of the CEO and Chairman of the 
board.   

This Article proceeds as follows. Section II presents DOJ enforcement policy 
regarding PDAs and shows that PDA mandates are best understood as a new form of 
liability. Section III evaluates the DOJ’s policy indicating that PDAs presumptively 
should impose policing mandates on any firm without an effective compliance program 
by comparing, and revealing the weaknesses of, PDA-mandates relative to the other 
more common liability regimes available to federal authorities. This part shows that the 
DOJ should give priority to developing an effective corporate liability regime with 
monetary sanctions. Section IV explores whether PDA-mandates are optimally 
employed in three circumstances where corporate liability with monetary sanctions will 
not be sufficient to optimally deter—when firms cannot pay optimal monetary 
sanctions, are plagued by agency costs, or need heightened duties.  We show that only 
policing agency costs can plausibly justify DPA mandates and derive the implications 
for the when such mandates should be imposed and how they should be structured.  We 
also present implications for enforcement policy. Section V concludes. 

II. CORPORATE CRIMINAL ENFORCEMENT THROUGH NON-PROSECUTION 

 Under U.S. law, all firms can be held strictly liable for crimes committed by any 
employee in the scope of employment with any ostensible intent to benefit the firm 
through the doctrine of respondeat superior. Yet while small closely held firms 
effectively are subject to respondeat superior liability both de jure and de facto,19 
publicly-held firms and large private corporations face respondeat superior liability de 
jure but not de facto. In order to induce corporate self-reporting and cooperation, the 
Department of Justice instructs prosecutors to consider alternatives to prosecution when 
firms have self-reported or cooperated.20  Pretrial diversion agreements are a 
particularly popular alternative because they enable prosecutors to simultaneously 
exempt a firm from prosecution while retaining jurisdiction over it. This jurisdiction can 
be used to enforce the payment of “fines,” ensure full corporate cooperation, and/or 
force the firm to adopt internal structural reforms, including prosecutor-mandated (and 

                                                 
  19  Closely-held firms generally are effectively subject to strict corporate liability in large part 
because their owners often are implicated in any criminal activity and thus these firms tend not to 
cooperate fully with the government’s request for information about the crime. See Arlen, supra note 5, at 
152-3. 
  20 Cite US attorney manual. Explain not so simple. Explain Thompson emphasized PTD  
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designed) compliance programs and changes to the composition of the board of 
directors.  

 This section examines corporate criminal enforcement policy as applied to large 
corporations, especially publicly held firms. It shows how prosecutors can and do use 
pretrial diversion agreements and the associated monetary penalties and duties to 
cooperate to both penalize corporate crime while rewarding self-reporting and 
cooperation. We then examine prosecutors’ use of these agreements to transform 
themselves into firm-specific regulators by incorporating prosecutor-approved corporate 
reform mandates into pretrial diversion agreements, accompanied by prosecutors’ 
authority to oversee compliance and sanction breach for years, even if no subsequent 
crime occurs. 

A. U.S. Corporate Criminal Enforcement  

In the U.S., corporations are subject to de jure strict corporate liability for 
crimes committed by employees in the scope of employment through the doctrine of 
respondeat superior regardless of whether they failed to police.21 The scope of 
corporate criminal liability is unusually broad. Corporations can be held criminally 
liable for crimes by low-level employees22 as well as for crimes committed contrary to 
official corporate directives and notwithstanding an effective compliance program.23   

If convicted, corporations can be subject to substantial criminal sanctions, 
including criminal fines, criminal restitution, remediation, and nonmonetary criminal 
sanctions (such as corporate probation).24 They also can be subject to civil penalties and 
administrative sanctions.25 For many firms, the administrative sanctions associated with 
indictment or conviction are more important than the monetary penalties, as these can 
include debarment from contracting with particular federal agencies.26   Although the de 
jure criminal liability is strict, corporate sanctions are not. Under the Organizational 
Sentencing Guidelines, corporations that have effective compliance programs, self-

                                                 
   21  Individuals are criminally liable for crimes committed with the requisite mens rea even if they 
acted on behalf of the firm and were following instructions. 
  22  E.g., United States v. Dye Constr. Co., 510 F.2d 78 (10th Cir. 1975); Tex.-Okla. Express, Inc. v. 
United States, 429 F.2d 100 (10th Cir. 1975); Riss & Co. v. United States, 262 F.2d 245 (8th Cir. 1958); 
United States v. George F. Fish, Inc., 154 F.2d 798 (2d Cir. 1946).   
  23  E.g., United States v. Twentieth Century Fox Film Corp., 882 F.2d 656 (2d Cir. 1989); United 
States v. Hilton Hotels Corp., 467 F.2d 1000 (9th Cir. 1972), cert. denied 409 U.S. 1125 (1973); United 
States v. Ionia Mgmt. S.A., 555 F.3d 303 (2d Cir. 2009).  
  24  Criminal sanctions imposed on convicted firms often exceed the firm’s ability to pay. Arlen, 
supra note Error! Bookmark not defined., at Section 1 (providing evidence on corporate criminal 
fines).  
  25  These non-fine sanctions often dwarf the criminal fine. See Cindy Alexander, Jennifer Arlen, & 
Mark Cohen, Regulating Corporate Criminal Sanctions: Federal Guidelines and the Sentencing of Public 
Firms, 42 J. L. & ECON. 393, 410 (1999) (providing evidence on fines and total monetary sanctions 
imposed on publicly held firms). 
  26  See Miriam H. Baer, Governing Corporate Governance, 50 B.C. L. REV. 949 (2009). 
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report and cooperate may be eligible for a reduced fine.27  Unfortunately, the 
Organizational Guidelines grant proportionately less mitigation to large firms than small 
ones—and in fact trade to little mitigation to induce effective compliance, self-
reporting, or cooperation by large firms.28 Moreover, convicted firms remain subject to 
the collateral penalties, such as debarment, associated with indictment or conviction. 

Although corporations are subject to strict respondeat superior liability de jure, 
this is not the regime that governs the scope of corporate liability in practice.  Instead, 
the de facto corporate liability governing large firms resembles what one of us has 
called composite liability. Under composite liability, firms are subject to duty-based 
corporate criminal liability, which imposes a duty on firms to adopt an effective 
compliance program, self-report and cooperate and holds firms formally criminally 
liable for their employees’ crimes only if they violate these duties. To induce corporate 
prevention, all firms (including those with good policing) bear non-criminal liability 
imposed through respondeat superior to ensure firms bear the social cost of crime.29 
The Department of Justice unilaterally created a quasi-composite liability regime by 
issuing guidelines encouraging prosecutors to consider corporate policing—specifically, 
whether the firm had and maintained an effective compliance program, self-reported, 
and agreed to fully cooperate—in deciding whether to indict a corporate for its 
employees’ crimes.30 This policy in effect subjects firms to an ex ante duty to adopt an 
effective compliance program, self-report, and cooperate and reserves formal criminal 
sanctions for firms that violate all of these duties. In practice, prosecutors appear to 
agree not to prosecute firms that agreed to fully cooperate, particularly when conviction 
would impose serious collateral consequences.31   

                                                 
  27 Organizational Sentencing Guidelines, Chapter 8 XXXX  
  28  Jennifer Arlen, The Failure of the Organizational Sentencing Guidelines, 66 U. MIAMI L. REV. 
321 (2012) (symposium issue). 
  29 See Arlen & Kraakman, supra note  (describing duty-based corporate criminal liability).  
  30  The first general guidelines were issued by then-Deputy Attorney General Eric Holder in 1999. 
The “Holder memo” detailed factors prosecutors should consider in deciding whether to indict a firm. 
Memorandum from Eric Holder, Deputy Attorney General, U.S. Dep’t of Justice, to Heads of Department 
Components and United States Attorneys (June 16, 1999) [hereinafter Holder Memo]. The current 
guidelines are contained in Principles of Federal Prosecution of Business Organizations, § 9-28.900 of the 
United States Attorneys Manual (USAM).  
  31  This is consistent with the memo to prosecutors issued by then-Deputy Attorney General Larry 
Thompson stating that public welfare often is served by exempting a firm from conviction to obtain its 
cooperation. See Memorandum from Larry D. Thompson, Deputy Attorney General, U.S. Dep’t of 
Justice, to Heads of Department Components and United States Attorneys (Jan. 20, 2003) [hereinafter 
Thompson memo].  Prosecutors also consider the collateral consequences to innocent parties of 
conviction and remedial measures taken by the firm in deciding whether to defer prosecution.  General 
Accounting Office, Preliminary Observations on the Department of Justice’s Use and Oversight of 
Deferred Prosecution and Non-Prosecution Agreements, GAO-09-636T (June 25, 2009).  Nevertheless, 
cooperation does not guarantee nonconviction, especially when collateral consequences are low. See 
Garrett, Globalized Prosecutions (finding that cooperating firms can be convicted and that convicted 
publicly held firms include a disproportionate number of foreign firms). 
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Consistent with an optimal composite regime, prosecutors do impose sanctions 
on firms, even when they satisfy some or all of their policing duties.32 Since 2003, 
prosecutors have increasingly used pretrial diversion agreements (PDAs) to retain 
jurisdiction over, and impose sanctions on, firms that avoid formal indictment and/or 
conviction.33 Under pretrial diversion agreements, prosecutors agree not to proceed 
criminally against the firm if the firm satisfied certain conditions. In a conventional 
PDA, the firm agrees to a statement of facts which acknowledges that its employees 
committed the acts that constitute the crime, agrees to waive the statute of limitations 
applicable to the crime, and agrees to fully cooperate with the prosecutors’ 
investigation, and the prosecutor agrees not to indict (nonprosecution) or not to proceed 
to conviction (deferred prosecution).34  

Prosecutors use PDAs to impose “fines” and enforce firm’s obligations to pay 
monetary sanctions to other government agencies. Indeed, each year all but one PDA 
has involved a monetary penalty imposed by the DOJ or other agency. Mean and 
median “criminal fines” and total government sanctions can be significant, as we see in 
Table One. Increasingly firms subject to PDAs face total penalties in the hundreds of 
millions or billions of dollars.35 Nevertheless, firms subject to a PDA avoid the ruinous 

                                                 
  32 Arlen & Kraakman, supra note 11; Arlen, supra note Error! Bookmark not defined..  The 
imposition of substantial sanctions on firms, even if they satisfied their policing duties, is consistent with 
optimal duty-based liability provides that the sanctions are set at the level needed to induce optimal 
prevention and also are sufficiently smaller than the sanction that would be imposed on the firm if it did 
not comply (and got convicted of the crime) to ensure that the firm faces lower expected costs if it polices 
effectively.  Arlen & Kraakman, supra note 11; Arlen, supra note Error! Bookmark not defined.; but 
see. Andrew Weissmann, A New Approach to Corporate Criminal Liability, 44 AMER. CRIM. L. REV. 
1319, 1320  (2007) (arguing that firms that engage in effective policing (e.g., compliance programs) 
should not be sanctioned for their employees’ crimes).  To induce optimal compliance programs, this 
sanction must be duty-based, in that the sanction imposed on firms exempt from prosecution should be 
much higher if they did not adopt an effective compliance program than if they did. Arlen, supra note 11; 
Arlen & Kraakman, supra note 11. 
  33  Pre-trial diversion agreements were used prior to 2003, most prominently in the 1994 DPA with 
Prudential. Mary Jo White, Corporate Criminal Liability: What Has Gone Wrong?, 237TH ANN. INST. 
SEC. REG. 815, 818 (PLI Corp. Law & Practice, Course Handbook Series No. B-1517, 2005).  
Nevertheless, the Thompson memo was an official endorsement of these agreements and dramatically 
increased their use. In the entire period prior to 2002, prosecutors negotiated only 18 DPAs. See Garrett, 
supra note 1. By contrast, prosecutors at main justice negotiated at least 163 in the 7 years between 2003 
and 2010 (Table 1).  Also DPAs issued after the Thompson memo are more likely to impose firm-specific 
crime-contingent policing duties and monitors. See Lisa Kern Griffin, Compelled Cooperation and the 
New Corporate Criminal Procedure, 82 N.Y.U. L. REV. 311, 323 (2007); Spivack & Raman, supra note 
3, 166–67; see also Baer, supra note 26, at 969–70. 
  34  In a nonprosecution pretrial diversion agreement (NPA) the prosecutor agrees not to indict or file 
a criminal information against the firm so long as it satisfies the agreement. In a deferred prosecution 
agreement, the prosecutor files a criminal information but agrees not to seek conviction so long as the 
firm satisfies the terms of the agreement. 
  35  Firms subject to particularly large penalties enforced through DPAs include JP Morgan 
($20Billion in total); HSBC ($X billion); UBS ($780 million); Adelphia Communications ($715 million); 
Boeing Co. ($615 million); ABN AMRO Group ($500 million); KPMG ($456 million); and Credit Suisse 
($536 million).   
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collateral consequences and even higher fines and civil sanctions that can accompany 
conviction. 

 Table One36   
Federal Criminal PDAs: Penalties Imposed37 

(Dollars in Millions) 

Year 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012
Total DPAs 5 9 14 20 39 19 19 38 24 34 
DOJ “Fine” 28 144 170 525 304 130 21 1,739 711 3,831
Mean DOJ 
“Fine” 

5.6 16 12 26 7.8 6.8 1.1 46 29 113 

Mean Total 
Penalty  

60 116 155 137 51 14 149 126 97 252 

 
 Firms that breach a PDA risk prosecution for, and nearly-guaranteed conviction 

of, the original crime, since these agreements generally require firms to agree to a 
statement of facts in effect admitting that the firm’s employees committed the crime.38 
Thus, PDAs with purely monetary sanctions in effect operationalize a duty-based (or 
composite) corporate criminal liability regime, by imposing ex ante policing duties on 
all firms with firms that breach all duties subject to formal conviction and other firms 
potentially eligible for a PDA that imposes varying levels of monetary sanctions 
(determined, in part, by the firm’s compliance, self-reporting, and cooperation), as well 
as by the severity of the crime and other factors.  Previous analysis has shown that a 
duty-based regime with monetary sanctions can achieve all the deterrence goals of 
corporate liability for publicly held firms when optimally imposed on solvent publicly 

                                                 
   36  We focus on PDAs entered into by Main Justice and the U.S. Attorney’s offices. We do not 
considering agreements done by the Antitrust or Environmental Divisions.  
  37  We hand-collected data on DPAs and checked it against DPA datasets available through Gibson 
Dunn, Ethisphere, Vic Khanna, and Brandon Garrett. Garrett’s dataset includes a few that we did not 
include here because the DPA was listed but the agreement was not attached and we could not confirm it 
independently. We excluded those that we could not confirm because we determined that one of these 
agreements was a civil settlement agreement, and not a DPA. Professor Garrett’s dataset is available at 
http://lib.law.virginia.edu/Garrett/prosecution agreements /home.suphp. 
 “DOJ Fine” includes all sums described as a fine or penalty imposed by the DOJ, including fines 
imposed on subsidiaries that are incorporated into the agreement and payable by the parent corporation if 
the subsidiary does not pay. 
 Total monetary penalty is all penalties imposed by the DOJ through the PDA, as well as amounts 
owed to other government actors that are mentioned in and enforced by the PDA. It does not include 
penalties imposed by foreign enforcement authorities.  Averages and medians are based on the total firms 
subject to DPAs. In every year except 2003, at least one firm did not have a recorded monetary sanction. 
  38   Agreement terminations and subsequent convictions do occur.  For example, in 2008 the DOJ 
concluded that Aibel Group “failed to meet its obligations” under its PDA and revoked its PDA with the 
firm.  The firm pleaded guilty to charges of conspiracy to violate the Foreign Corrupt Practices Act and to 
a substantive violation of the anti-bribery provisions of the FCPA.  Aibel was required to pay a $4.2 
million fine and serve two years on organization probation. Press Release, Department of Justice, Aibel 
Group Ltd. Pleads Guilty to Foreign Bribery and Agrees to Pay $4.2 Million in Criminal Fines (Nov. 21, 
2008), http://www.justice.gov/opa/pr/2008/ November/08-crm-1041.html.  
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held firms managed to maximize profits.39 No additional intervention in corporate 
affairs is needed.    

Table Two 

Federal Criminal DPAs: Type of Crimes 

Year Total 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 

Total 221 5 9 14 20 39 19 19 38 24 34 

Fraud40 69 
(31%) 

4 
(80%) 

6 
(67%) 

7 
(50%) 

9 
(45%) 

11 
(28%) 

5 
(26%) 

4 
(21%) 

9 
(24%) 

5 
(21%) 

9 
(27%) 

Health 
Care41  

39 
(18%) 

0 (0%) 0 (0%) 4 
(29%) 

2 
(10%) 

10 
(26%) 

1 
(5%) 

4 
(21%) 

9 
(24%) 

4 
(17%) 

5 
(15%) 

Money 
Laun- 
dering42 

18 
(8%) 

1 
(20%) 

1 
(11%) 

1 
(7%) 

1 
(5%) 

3 
 (8%) 

1 
(5%) 

2 
(11%) 

2 
 (5%) 

2 
(8%) 

4 
(12%) 

FCPA 64 
(29%) 

0 (0%) 2 
(22%) 

2 
(14%) 

2 
(10%) 

11 
(28%) 

7 
(37%) 

5 
(26%) 

15 
(40%) 

11 
(46%) 

9 
(27%) 

 

 B. Crime-Contingent Corporate Reform Mandates 

Yet prosecutors employ PDAs to do much more than implement a duty-based 
(composite) corporate liability regime. They also use them to impose specific mandates 
on firms—new policing and “meta-policing” duties—to which other firms are not 
subject.  These duties are created by prosecutors and enforced by a more regulatory 
form of liability—threat of sanction for breach even if no subsequent crime occurs.43  

First, most PDAs require firms to adopt a prosecutor-approved compliance 
program with firms subject to on-going reporting on their compliance with this duty as 
well as the threat of immediate sanction for breach.44 These mandates do more than 
simply provide enhanced oversight of firm’s compliance with the compliance duties 
that were imposed on them ex ante. Instead, many PDAs compliance program mandates 
constitute firm-specific regulation by prosecutors in that they impose compliance 
program duties that differ materially from the duties imposed ex ante on firms without 
detected wrongdoing through federal law or the operation of the DOJ’s own non-
prosecution policy.   

 
                                                 
  39  Arlen & Kraakman, supra note . 
  40  Includes securities fraud, accounting fraud, tax fraud, mail/wire fraud, and all fraud on the 
government except health care fraud.  Money laundering is not included. 
  41  Includes health care fraud, anti-kickback violations, and non-FCPA crimes in the pharmaceutical 
and medical industry. 
  42  Includes money laundering and Bank Secrecy Act Violations. 
  43  Mandates also can be included in corporate guilty pleas. The discussion in this article on 
mandates in PDAs is similarly applicable to corporate plea agreements that impose firm-specific crime-
contingent duties.  We focus on PDAs because the conditions that should be required to trigger leniency 
(specifically self-reporting and cooperation) often might appear to indicate that the board is attempting to 
comply with the law.  Thus, the imposition of mandates in this context is particularly worthy of 
examination.  
  44 Sarbanes Citation. Add details  
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Table Three 
Policing Mandates Impose through PDAs, 2003-12 

 Total PDAs Compliance Program 
Mandates 

Monitors Meta-Policing 

2003-12 
 

221 177 
 (80%)  

82  
(37%)  

152 
(69%) 

2010-12 96 
(32/year) 

81 
(84%) 

33 
(34%) 

70 
(73%) 

Federal law generally requires firms to adopt a “reasonable” or “effective” 
compliance program, but grants the board of directors tremendous discretion to 
determine what structure and level of investment constitutes effective compliance.45 
Firms’ discretion over their compliance programs is enhanced by the lack of regular 
external oversight over the choices firms make, determining how to satisfy their 
compliance program duties. Prosecutors overseeing the compliance mandates imposed 
through prosecution policy or most federal laws generally can only effectively intervene 
to evaluate and sanction a firm’s compliance decisions if a substantive crime occurs and 
is detected.46 By contrast, PDAs often require firms to adopt compliance programs with 
features the firm is not required to employ by either federal law or any DOJ guidelines 
governing prosecutorial charging decisions. For example, many PDA compliance 
program mandates specify who the Chief Compliance Officer reports to, his position 
within the firm, the information to be collected, the type and frequency of employee 
training to be done, as well as imposing additional due diligence procedures or specific 
policies governing issues such as payments and disbursements designed to reduce 
wrongdoing. Beyond this, PDAs often mandate other internal corporate governance 
changes, such as requiring the appointment of specific independent directors,47 the 
addition of new committees to the board,48 the creation of new senior management 

                                                 
  45 Moreover, even the Organizational Sentencing Guidelines, which has a full subsection outlining 
the basic requirements for an effective compliance program, provides only skeletal requirements. The 
directors have nearly complete discretion to determine the number of employees, magnitude of 
expenditures, the types of information to be collected, precise placement of the program (and Chief 
Compliance Officer) within the organization, and the chain of reporting authority within the firm.   
46  Some statutes do impose duties on firms to have effective or reasonable compliance programs 
and impose criminal liability on firms that “willfully” violate these duties.  Given the broad nature of the 
duty (reasonable compliance), firms whose boards operate in good faith to adopt a compliance program 
do not risk criminal liability for breach of this duty unless a crime occurs. The occurrence of the crime is 
what triggers prosecutorial oversight and the possibility of a claim that the compliance program was 
deficient.  
  47  For example, Company XX was required to appoint three new independent directors to the 
board, including former SEC Commissioner Laura Unger.s 
  48  For example, X required that the board create a new committee to oversee the appointment of all 
foreign agents and to evaluate all joint ventures; company Y’s DPA required a new Complex Transaction 
Committee with power to reject any proposed transactions.  
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committees,49 and mandating that the CEO not be allowed to serve as Chairman of the 
Board and the CEO.  Finally, many PDAs, particularly in more recent years, either 
require or cite with approval the termination of senior managers responsible for the 
wrong. 

Moreover, PDAs alter firm’s duties beyond ways apparent in the formal 
mandates. Virtually all PDAs with mandates require firms to regularly report to 
prosecutors and other federal authorities on the firms compliance activities and grant 
prosecutors the right to impose criminal liability for detected violations of the mandated 
duties, even if nonwillful.50 The authority to sanction breach, on an on-going basis, 
gives prosecutors enormous authority to determine what conduct does or does not 
constitute effective compliance, thereby transforming a broad standard into authority to 
exercise direct regulatory authority over a firm’s compliance. Beyond this, a substantial 
number of PDAs require firms to hire an outside monitor with authority to audit the 
firm to ensure its compliance with the duties imposed by the agreement, as interpreted 
by the monitor, and, to seek out evidence of wrongdoing.51 Thus, PDAs enable 
prosecutor to impose new, prosecutor-imposed, compliance programs and other duties 
on firms which detect wrongdoing that differ from the policing duties imposed on firms 
without detected wrongdoing.  

To understand the breadth of the mandates that can be imposed on a firm 
through a DPA, it is instructive to consider the Bristol-Myers Squibb (BMS) DPA for 
allegedly committing securities fraud. Under the agreement, BMS agreed to adopt a 
specified compliance program; mandate that certain employees undergo a training 
program covering specified topics; separate the positions of Chairman of the Board and 
CEO; require the Chairman to participate in preparatory meetings held by senior 
management prior to BMS’s quarterly conference calls for analysts; require the 
Chairman, CEO and General Counsel to monitor these calls; appoint an additional 
outside director, approved by the U.S. attorney’s office, to the board; hire and pay for a 
prosecutor-approved corporate monitor with authority to oversee compliance with the 
agreement and with federal law and report to management and the prosecutor’s office; 
                                                 
  49  Merrill [chk] was required to create a structured products committee of senior management to 
review all complex financial transactions with a third party; company X was required to create a new 
“Disclosure Committee” consisting of c-suite executives and other senior management. 
  50  PDAs gives prosecutors the right to terminate the agreement and file criminal charges for the 
original crime should the prosecutor decide that the firm failed to satisfy its obligations under the 
agreement, which is generally guaranteed to produce a conviction because DPAs generally require a firm 
to agree to a statement of facts under which the firm in effect admits it committed the crime. .Accord 
Garrett, supra note 1, at 857, 928.  These terminations and subsequent convictions do occur.  For 
example, in 2008 the DOJ concluded that Aibel Group “failed to meet its obligations” under its DPA and 
revoked its DPA with the firm.  The firm pleaded guilty to charges of conspiracy to violate the Foreign 
Corrupt Practices Act and to a substantive violation of the anti-bribery provisions of the FCPA.  Aibel 
was required to pay a $4.2 million fine and serve two years on organization probation. Press Release, 
Department of Justice, Aibel Group Ltd. Pleads Guilty to Foreign Bribery and Agrees to Pay $4.2 Million 
in Criminal Fines (Nov. 21, 2008), http://www.justice.gov/opa/pr/2008/ November/08-crm-1041.html.  
  51  See infra…. For a detailed discussion of the monitoring provisions of these agreements see 
Khanna & Dickinson, supra note 3, at 1724 (discussing corporate monitor provisions in DPAs).    
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and, finally, require the CEO, CFO and the firm to make specific reports to the 
Chairman of the board, the Chief Compliance Officer, the monitor, and the SEC relating 
to sales, earnings, budgeting and projections, or other matters.52 

More recently, in 2012, Moneygram International signed a DPA that, among 
other measures, required it to (i) create an independent Compliance and Ethics 
Committee of the board with direct oversight over both the CCO and the compliance 
program, (ii) to restructure executive compensation to both require that executives be 
ineligible for bonuses unless they have a passing score on their compliance activities 
and allow “claw back” of the bonuses earned by executives who contributed to 
compliance failures, (iii) to adopt an Anti-fraud Alert System that requires “the 
maximum number of transactions feasible;” (iv) verify the accuracy of sender and 
receiver biographical information; (v) appoint a compliance officer for each country 
with a high risk of fraud or money laundering; (vi) provide a detailed report to the DOJ 
every 90 days on, among other things, specific facts concerning every outlet with at 
least 10 customer complaints and every agent or outlet terminated for suspected fraud or 
money laundering, and (vii) accept and pay for a monitor with broad authorities.  

C. Mandates as a New Form of Liability  

DOJ policy encourages prosecutors to impose these mandates. Specifically, the 
2003 Thompson Memo encourages prosecutors to consider compliance and other 
policing mandates on firms with detected wrongdoing if the firm did not have an 
effective compliance program.53 Yet the DOJ has adequately never articulated when or 

                                                 
  52  Bristol-Myers Squibb DPA, reprinted in KATHLEEN BRICKEY, CORPORATE AND WHITE COLLAR 

CRIME: SELECTED STATUTES, GUIDELINES AND DOCUMENTS 153–80 (2011–12). In addition, BMS agreed 
to waive the attorney client privilege. The Bristol-Myer Squibb DPA also included an extraordinary 
restitution award, requiring BMS to spend $5 million to endow a chair in business ethics at Seton Hall 
Law School—the alma mater of Christopher Christie, the U.S. Attorney supervising the case. Interview 
with Mary Jo White, 19 CORP. CRIME REP.  48 (Dec. 12, 2005); see also Christopher J. Christie & Robert 
M Hanna, A Push Down the Road of Good Corporate Citizenship: The Deferred Prosecution Agreement 
Between the U.S. Attorney for the District of New Jersey and Bristol-Myers Squibb Co., 43 AM. CRIM. L. 
REV. 1043, 1052–53 (2006).  We do not focus on the issues of waiver, extraordinary restitution, or efforts 
to prohibit a firm from honoring its contractual obligations to pay its employees’ attorneys’ fees because 
the DOJ has intervened to prohibit or curtail such abuses. See infra note  XX (discussing these efforts); 
see. U.S. Att’y Manual 9-28.710–720 (prosecutors generally should not require firms to waive their 
attorney-client privilege but can require them to produce all the facts concerning the crime, including 
those gained by the General Counsel); Memorandum from Mark Filip to Holders of the U.S. Attorneys’ 
Manual Re: Plea Agreements, Deferred Prosecution Agreements, Non-Prosecution Agreements and 
“Extraordinary Restitution” (May 14, 2008) (“[P]lea agreements, deferred prosecution agreements, and 
non-prosecution agreements should not include terms requiring the defendants to pay funds to charitable, 
educational, community, or other organization or individual that is not a victim of the criminal activity or 
is not providing services to reduce the harm caused by the defendant’s criminal conduct.”). It also now 
discourages prosecutors from interfering with corporate payments of employees’ legal fees. Principles of 
Federal Prosecution of Business Organizations, Memorandum from Mark R. Filip, Deputy Attorney 
General, to Heads of Department Components and United States Attorneys (Aug. 28, 2008).   
  53  Cite US Attorneys Manual and Thompson Memo 
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why such mandates are needed nor provided adequate guidance governing their use.54 
This article undertakes this task. 

To do this, we must first understand the nature of these mandates. One view is 
that they are simply a nonmonetary sanction imposed on firms that violated the law, and 
thus are a natural component of prosecutors’ enforcement powers.55 We take an 
alternative view: that these mandates introduce a new liability regime that 
fundamentally alters both firms’ policing duties and the powers exercised by 
prosecutors.  

Figure One 
Taxonomy of Corporate Liability Regimes 

    Policing Duty 
Is 
the  
Sanction  
Harm-Contingent? 

 
Strict Corporate 

Liability 

 
Policing Duty Imposed  
(ex ante on all firms) 

 
Crime-Contingent 
Policing & Meta-
Policing Duties  

Breach can be 
Sanctioned even if 
no harm- producing 
crime occurs 

 
Regulations imposing 

policing duties  
PDA-Mandates 

 
Sanction is 
Harm-Contingent  

Respondeat superior Duty-based Corporate 
Liability for Harm-

producing crime 

 

 
To evaluate these PDA mandates, it is useful to first identify the core features of 

corporate liability regimes governing publicly held firms, both criminal and regulatory. 
Liability for the underlying offense takes a variety of forms. But the criminal and 
regulatory liability rules governing corporate liability generally fall into one of three 
categories, which are distinguished along two dimensions. The first distinction concerns 
whether firm liability is strict or “duty-based.” Corporate liability is strict (not duty-
based) when the firm is liable for all violations by its employees, as under respondeat 
superior.  Corporate liability is “duty-based” when the firm is subject to duties to 
undertake particular deterrence measures (hereinafter policing duties56) that are 
independent of its employees’ duty not to commit the crime.  The firm can be liable 
only if it violates a policing duty. By contrast, current DOJ policy (as well as the policy 
of many regulatory agencies) governing publicly held firms in effect imposes duty-
based liability on firms. Firms are expected to satisfy certain policing duties—such as to 
adopt an effective compliance program, self-report detected wrongdoing, and fully 

                                                 
  54  Accord Garrett, supra note. 
  55  See Khanna & Dickinson, supra note (viewing monitors as a form of nonmonetary sanction). 
  56  Policing measures are measures that increase the probability that a crime is detected or 
sanctioned. Arlen & Kraakman, supra note . 



CORPORATE GOVERNANCE REGULATION THROUGH NON-PROSECUTION 16

cooperate with authorities—and generally face formal sanction for their employees 
crimes (or regulatory wrongs) only if the firms breached a policing duty.57  

In turn, duty-based liability can take one of two forms. The first, and by far the 
most common, imposes corporate liability for the firm’s breach of its policing duty only 
when the firm’s employees are detected committing a crime. We call this form of 
liability “harm contingent.” The second form imposes liability for breach of the duty 
even if the firm does not otherwise commit a crime, and is more commonly imposed by 
regulatory authorities, such as the Securities and Exchange Commission (SEC).58 

Consider first whether PDA mandates are simply a nonmonetary sanction 
imposed on firms that violated an ex ante policing duty imposed on all firms through a 
duty-based corporate liability regime. Sanctions generally are backward looking in that 
they are designed to induce compliance with the original duty—here the ex ante 
policing duty imposed on all publicly held firms—and to punish breach of that duty. A 
mandate requiring the firm to advertise its crime is a classic backward looking 
nonmonetary sanction. By contrast, PDA mandates are forward-looking in that their 
magnitude need not be determined by the magnitude of the firm’s breach of its policing 
duty, but instead by what the prosecutor now believes is needed to deter wrongdoing 
going forward.  Thus, the mandate can be huge even when the firm’s deviation from its 
apparent policing duty was not.  Moreover, while the deterrence object of backward-
looking sanctions favors announcing them in advance—so that they can induce 
compliance with policing duties—the DOJ has not announced clear guidelines 
governing PDA mandates and variation across US Attorney Offices can leave them 
quite unpredictable. Finally, most sanctions constitute the resolution of a past crime. 
PDA mandates impose a duty that creates, in effect, an opportunity for the firm to 
commit a new one.  

Nor are PDA mandates are simply another form of duty-based corporate 
liability, as can be seen from Figure One. All duty-based corporate liability regimes 
share a common characteristic.  They impose general deterrence duties ex ante on all 
firms (or all firms with a particular characteristic. Moreover, the duties imposed are 
classic policing duties—such as the duty to self-report or adopt a compliance program 

                                                 
 57  The existing (and the optimal) regime can more accurately be described as a “composite” regime 
(a blend of duty-based criminal and non-criminal respondeat superior) in that firms that satisfy all their 
policing duties nevertheless bear monetary penalties. For an explanation of why firms should be 
sanctioned, without a formal conviction, even if they satisfy all their policing duties see Arlen & 
Kraakman, supra note ; Arlen, supra note . 
  58  Duty-based corporate criminal liability for crimes such as mail/wire fraud, securities fraud, 
domestic bribery, and false claims is harm-contingent because firms that violate their policing duties can 
be criminally sanctioned only if an employee committed the underlying offense; mere violation of a 
policing duty is not enough. By contrast, regulatory policing duties are often enforced by non-harm 
contingent liability that can be imposed on a firm that breaches a policing duty even if the breach does not 
result in a crime.  For example, statutes allowing the SEC to sanction publicly held firms for the 
nonwillful failure to adopt a “reasonable” compliance program even if this failure did not result in a crime 
are an example of duty-based non-crime contingent liability.  See FCPA provisions governing books and 
records and compliance programs. CiteXXXX 
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that conforms to the Organizational Sentencing Guidelines—which are designed to 
detect and help the government prosecute employees’ corporate criminal acts. Duty-
based corporate liability enforces this duty through “harm-contingent liability” imposed 
only if employees commit a substantive crime. By contrast, PDA mandates do not apply 
to all firms ex ante, or even to all firms in a particular industry.  Instead, these mandates 
are only imposed on firms with detected wrongdoing—they are, in other words, crime-
contingent. Indeed, these duties not only are crime-contingent, but they are firm-
specific, in contrast with all forms of criminal and regulatory liability. Finally, PDA 
mandates impose an additional type of duty. Duty-based corporate liability generally 
imposes policing duties—defined as measures designed to detect employee wrongdoing 
and wrongdoers. By contrast, PDAs also often impose “meta-policing duties,” aimed at 
providing internal and external oversight over the members of the firm who are in 
charge of policing.  

PDA mandates not only create a new form of duties, but they give prosecutors 
access to a form of enforcement power—non-harm-contingent liability—and a level of 
on-going oversight generally the province of regulators. This gives prosecutors 
considerably more on-going authority to both define the interpretation of the duty and to 
enforce violations.  Thus, PDAs thus enable prosecutors to assert crime-contingent 
firm-specific regulator authority over the policing decisions of firms with detected 
wrongdoing, enforced by a form of liability—nonharm contingent liability—that 
prosecutors generally do not employ.  Accordingly, the mandates are transformative—
changing the structure of corporate liability, types of duties to which firms can be 
subject, and the role of the prosecutor. 

The DOJ’s decision to encourage its prosecutors to act as crime-contingent firm-
specific regulators raises a variety of concerns and presents several questions. First, is 
the DOJ correct to encourage prosecutors to impose crime-contingent policing duties on 
firms with detected wrongdoing if the prosecutor decides that the firm’s policing was 
inadequate. Second, if not, are there circumstances where prosecutors are justified in 
imposing crime-contingent policing duties on firms that are already subject to duty-
based criminal liability? Finally, what types of duties are optimal? The remainder of this 
Article seeks to answer these questions. 

III. EVALUATING THE DOJ’S JUSTIFICATIONS FOR PDA-MANDATES 

 This section examines whether existing DOJ policy on PDA mandates optimally 
deters corporate crime.  The existing DOJ policy can best be characterized as a de facto 
corporate liability regime in which firms are subject to ex ante policing duties to adopt 
effective compliance programs, self-report and cooperate. Firms that satisfy at least 
their duty to cooperate generally avoid conviction and bear monetary sanctions.59  
Prosecutors are encouraged to impose crime-contingent policing duties on firms that did 
not have an effective compliance program at the time of the crime. The question we 
                                                 
  59  But see Garrett, Globalized Prosecutions …. 
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consider is whether the imposition of crime-contingent policing mandates enforced by 
non-crime contingent duties on all firms with ineffective compliance is the optimal 
approach to inducing firms to undertake optimal compliance.  

To address this question, we examine optimal deterrence theory and conclude 
that the goals of corporate criminal liability are best served by a regime that imposes 
policing duties on all firms ex ante enforced by duty-based monetary sanctions imposed 
on firms with detected wrongdoing.  Pure reliance on monetary sanctions is superior to 
PDA-mandates as long as firms respond optimally to monetary sanctions. Thus, the 
DOJ should not encourage prosecutors to impose PDA-mandates on all firms with 
inadequate corporate compliance. Instead, it should focus on adopting guidelines 
designed to implement an effective duty-based corporate criminal liability regime with 
monetary sanctions.  The next section examines alternative justifications for PDA-
mandates. 

A. Optimal Deterrence of Publicly-Held Firms 

Criminal law cannot optimally deter crime by publicly held firms unless the 
individuals responsible for the crime are held directly, personally, criminally liable for 
the wrongs they commit.60 Individuals must be held liable for crimes by publicly-held 
firms because corporations—specifically, shareholders—are not the driving force 
behind these crimes. Instead, corporate crimes61 occur when an individual employee 
knowingly does the act that constitutes the crime62 to obtain a personal benefit, for 
example from the increased job security, additional compensation, or promotion that 
they expect to follow an undetected crime that boosts their division’s real or apparent 
short-run profits.63 Put differently, crimes by publicly-held firms often are an agency 
cost, best deterred by imposing liability directly on the individual wrongdoers.64   

                                                 
  60  Arlen & Kraakman, supra note .  By contrast, in the case of closely-held firms, respondeat 
superior liability can be relied on to optimally deter crime by firms able to bear an optimal sanction.  
Closely-held firms tend to be owner-managed. These owner-managers generally are capable of exerting 
sufficient oversight to deter crimes that hurt the firm. Thus, corporate crime, when it occurs, is more 
likely to be committed, or induced by, an owner-manager in quest for corporate profits.  Strict corporate 
liability thus, can directly deter such crimes when it eliminates the long-run corporate benefit of crime. 
Arlen, supra note  [Hylton Chapter], at (discussing corporate liability for closely held firms). 
  61 Throughout this article, corporate crime is defined as a crime committed by an employee of the 
firm in the scope of employment with some ostensible benefit to the firm in the short run.  
  62  This discussion focuses on the type of corporate crimes that cause direct social harm, such as 
securities fraud and environmental harms. These crimes generally require the act of individuals who 
know that they are committing the illegal act—with the food and drug laws being an exception. This 
discussion does not focus on legal rules imposing oversight duties on firms which can result in criminal 
liability—such as compliance program duties or compliance program duties aimed at ensuring customer 
oversight. Responsibility for compliance with these duties, and thus responsibility for breach, can be 
diffuse and there can be circumstances where the firm is liable (or subject to a DPA) even though no 
individual in the firm made an affirmative decision to violate the law for personal benefit.  
  63  Many of the gains employees seek—such as promotions, bonuses, and avoiding termination—
are one-way effects: employees can get a promotion by benefiting the firm, but generally do not expect to 
suffer expected losses equal to this benefit even if the wrong is detected. This can occur if the wrong is 
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Nevertheless, enforcement authorities cannot optimally deter through individual 
liability alone because the sanction that can optimally be imposed on individuals is 
constrained by the wealth of the individual and the high social cost of imprisonment.65 
Left to their own resources, enforcement authorities may not detect wrongdoing or 
sanction individual wrongdoers with sufficient regularity to ensure that corporate crime 
does not pay.66 Evidence of publicly-held firm crime rarely lies out in the open. 
Detecting crime, identifying wrongdoers, and obtaining evidence requires significant ex 
ante expenditures to monitor corporate activities, as well as significant resources 
devoted to ex post investigating of any detect wrongs (hereinafter policing). Firms are 
far better able to undertake many of these activities than is the government.67 Thus, to 
effectively deter many crimes by publicly-held firms, government enforcers must 
induce firms to come to its aid—effectively acting as under-cover operatives, beat-cops, 
detectives, and FBI investigators with special expertise in the firm’s affairs and 
privileged access to internal corporate information. Firms can aid the government’s 
enforcement efforts by adopting optimal compliance programs designed to detect crime, 
investigating suspected wrongs, self-reporting and cooperating with the government’s 
efforts to prosecute individuals (hereinafter “policing measures”).68  Firms also can 
lower the net social cost of crime by adopting “prevention measures” that reduce the 

                                                                                                                                               
not attributed to the employee, the employee is not sanctioned, and/or the wrongdoers are managers who 
survive detection of the crime and are able to adjust their compensation upwards to counteract the 
negative effect on the firm of the crime. See Arlen, supra note Error! Bookmark not defined. 
(discussing the issue of private benefits and showing that the government generally cannot rely on 
corporate liability alone to optimally deter crime by employees of publicly-held firms).  
  64  See Arlen, supra note 4; Jonathan Macey, Agency Theory and the Criminal Liability of 
Corporations, 71 B.U. L. Rev. 315 (Symposium 1991); Arlen, supra note 5, at 194 n. 39 (discussing why 
corporate crime can be treated as the product of self-interested rational decisionmaking even if many 
street crimes are not); see also Cindy R. Alexander & Mark A. Cohen, Why Do Corporations Become 
Criminals? Ownership, Hidden Actions, and Crime as an Agency Cost, 5 J. CORP. FIN. 1 (1999) (evidence 
that the incidence of corporate crime by publicly-held firms is higher the lower the stock ownership of 
directors and senior officers is consistent with agency cost hypothesis); see also Jennifer Arlen & William 
Carney, Vicarious Liability for Fraud on Securities Markets: Theory and Evidence, 1992 U. ILL. L. REV. 
691 (securities fraud is an agency cost arising in the shadow of a managerial last period; Mark S. Beasley, 
An Empirical Analysis of the Relationship Between Board of Director Composition and Financial 
Statement Fraud, 71 ACCT. REV. 443 (1996) (explaining that directors of firms committing audit fraud 
and other financial disclosure violations own proportionately less stock than directors of non-offending 
firms). 
  65  Indeed, the government is more likely to encounter sanction constraints absent corporate liability 
because the individual sanction that is optimal under a regime of pure individual liability greatly exceeds 
the optimal individual sanction under a regime of joint individual and corporate liability because the 
probability that individual wrongdoers will be detected and sanctioned is so much higher when 
corporations are subject to an optimal liability regime. Arlen, supra note 5. 
  66  Arlen and Kraakman, supra note ; see Alexander Dyck, Adair Morse, & Luigi Zingales, Who 
Blows the Whistle on Corporate Fraud?, 65 J.  FIN.  2213 (2010) (providing evidence that most corporate 
frauds are not detected by the government).  
  67  Arlen & Kraakman, supra note 11. For a detailed discussion of why firms are the least cost 
provider of many policing measures see Arlen, supra note 5. 
  68  Arlen, supra note (providing a more detailed discussion of this conclusion); Arlen & Kraakman, 
supra note 4.  
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benefit or increase the direct costs of corporate crime (without increasing the probability 
that wrongdoing is detected or sanctioned).69 Firms are the least cost providers of many 
policing and prevention measures.70   

Publicly-held firms will neither spend the enormous sums needed to adopt an 
optimal compliance program, nor assume reputational penalty associated with self-
reporting a crime,71 unless they are better off when they undertake optimal policing than 
when they do not.  This implies that corporations must face liability for their 
employees’ crimes to ensure that firms are better off when they deter crime. 
Specifically, liability must be structured to ensure that a firm’s profits are higher when 
it undertakes optimal policing than when it does not. The question is, how can federal 
enforcement authorities best achieve this core policing goal of corporate liability—
specifically, to induce firms to adopt an optimal compliance program, self-report, and 
cooperate?   

Figure One reveals that federal authorities have a wide range of traditional 
options available, including respondeat superior liability, duty-based corporate criminal 
liability enforced through harm-contingent sanctions, and ex ante regulation (enforced 
through non-harm contingent liability imposed on firms that breach their policing 
duties). In previous analysis, one of us has examined the three traditional approaches 
and has shown that duty-based corporate liability is optimal. Duty-based liability is 
needed because effective corporate policing both imposes substantial direct costs and 
increases the probability the government will detect and sanction any crimes a firm’s 
employees commit.72 Accordingly, to motivate optimal policing, corporate liability 

                                                 
  69  Prevention efforts, in our parlance, make it less likely for wrongdoing to occur to start with, but 
do not make it more likely for wrongdoing to be detected.  For example, firms can affect employees’ 
incentives to commit crime by altering compensation and promotion policies. They also can adopt 
policies that make crimes more difficult and expensive to commit. Arlen & Kraakman, supra note Error! 
Bookmark not defined.; see A. Mitchell Polinsky and Steven Shavell, Should Employees Be Subject to 
Fines and Imprisonment Given the Existence of Corporate Liability, 13 INT’L REV. L. & ECON. 239 
(1993); see also Lewis Kornhauser, An Economic Analysis of the Choice Between Enterprise and 
Personal Liability for Accidents, 70 CALIF. L. REV. 1345 (1982) (examining the use of corporate and 
individual civil liability to induce one form of corporate prevention, private sanctioning); Alan Sykes, 
The Economics of Vicarious Liability, 93 YALE L.J. 1231 (1984) (same). 
  70  Firms can incorporate compliance programs into their day-to-day operations that both provide 
managers and directors with information that can improve productivity, reduce internal agency costs, and 
detect crime. They also often are better able to investigate many suspected wrongs to evaluate whether a 
crime occurred and identify wrongdoers, especially when wrongdoing occurs overseas. See Arlen supra 
note 4; Arlen & Kraakman, supra note 4. 
  71  See Arlen, supra note 5 (identifying the reputational cost to firms of self-reporting as a 
justification for duty-based liability even when the firm would not be afraid of formal corporate 
sanctions).  
  72  Ex ante corporate policing in the form of compliance programs can be very expensive. For 
example, according to HSBC’s 201X DPA, the firm spent over $240 million on antifraud and money 
laundering compliance in 2011 alone. 
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must reward optimal policing by imposing a substantially lower sanction on firms that 
police optimally.73  

To accomplish this, optimal duty-based liability imposes an ex ante duty on all 
firms to undertake optimal policing—adopt an effective compliance program, self-
report detected wrongdoing and fully cooperate. Firms that violate their policing duties 
face the combined threat of criminal and civil liability for their employees’ crimes.  By 
contrast, firms that satisfy all their policing duties avoid formal criminal sanction 
altogether, facing only noncriminal monetary sanctions based on the social cost of the 
harm.74 Accordingly, when firms can bear liability and are managed to maximize 
profits, optimal duty-based criminal liability with harm-contingent monetary sanctions 
will induce all firms to adopt an optimal compliance program, investigate optimally, 
self-report, and fully cooperate75  

 
                                                 
  73  Duty-based liability is needed to induce optimal policing because non-duty based liability with a 
fixed fine cannot induce both optimal policing and prevention because, under this regime, a firm that 
helps the government detect crime hurts itself by increasing its own expected liability. Arlen, supra note 
5, at 174-7 (showing that respondeat superior with a fixed fine sufficient to induce optimal policing 
always provides suboptimal incentives to spend resources on corporate policing); see Arlen, supra note 11 
(showing that nonduty based liability can deter ex ante corporate policing); Arlen & Kraakman, supra 
note 4 (showing that nonduty based liability can deter ex post corporate policing); see also Arlen & 
Kraakman, supra note 4 (showing that sanction-adjusted strict liability can induce optimal policing and 
prevention but noting that this regime is impracticable); compare with Louis Kaplow & Steven Shavell, 
Optimal Law Enforcement with Self-Reporting Behavior, 102 J. POL. ECON. 583 (1994) (showing that 
individuals can be induced to self-report by reducing the sanction commensurate to counteract the 
liability enhancing effect of self-reporting on the probability of sanction). 
  74  Arlen, supra note 5, at 185-7; Arlen & Kraakman, supra note 4 . Firms that undertake optimal 
policing nevertheless must bear expected sanctions equal to the social cost of the crime so that they have 
optimal incentive to use their superior information to select the prevention measures that both minimize 
the firm’s costs and maximize social welfare. Arlen & Kraakman, supra note 4; see also Lewis 
Kornhauser, An Economic Analysis of the Choice Between Enterprise and Personal Liability for 
Accidents, 70 CALIF. L. REV. 1345 (1982) (examining the use of corporate and individual civil liability to 
induce one form of corporate prevention, private sanctioning); Alan Sykes, The Economics of Vicarious 
Liability, 93 YALE L.J. 1231 (1984) (same); A. Mitchell Polinsky and Steven Shavell, Should Employees 
Be Subject to Fines and Imprisonment Given the Existence of Corporate Liability, 13 INT’L REV. L. & 

ECON. 239 (1993). Nevertheless, firms that police optimally should not bear monetary sanctions when 
shareholders internalize the full cost of the crime absent liability, as often is the case with securities fraud. 
Arlen & Carney, supra note ; Arlen, supra note 5, at 187-8. 
  75  Arlen & Kraakman, supra note 4.  In fact, federal authorities need to use multiple levels of duty-
based sanction enhancements targeted at specific types of policing because policing measures occur 
sequentially over time. For an in-depth discussion of the justifications for and optimal structure of 
corporate liability see Arlen & Kraakman, supra note 4;  Arlen supra note 5, at 177-85.  
 Criminal liability should be reserved for firms that violate their policing duties as this enables 
the state to offer a sufficiently big reward to firms that comply with their policing duties to make a firm 
willing to self-report even when substantial civil sanctions will be imposed.  Thus, the Organizational 
Sentencing Guidelines do not effectuate an optimal duty-based regime because firms that police optimally 
remain criminally liable. Moreover, the Organizational Guidelines do not grant sufficient mitigation –
especially to large firms--to induce effective compliance, self-reporting or cooperation. Jennifer Arlen, 
The Failure of the Organizational Sentencing Guidelines, 66 U. MIAMI L. REV. 321 (2012) (symposium 
issue).  
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B. Evaluating the DOJ’s Policy Favoring PDA Mandates  

Properly structured DOJ enforcement policy can effectuate an optimal duty-
based regime provided that the DOJ imposes clear ex ante policing duties on all firms, 
prosecutors clearly announce the harm-contingent sanctions for each type of breach and 
impose optimal monetary penalties, and prosecutors are willing to impose optimal 
penalties even on firms that breach their duties. Nevertheless, the DOJ encourages 
prosecutors to impose PDA-mandates on firms with detected wrongdoing if the firm did 
not have an effective compliance programs.  Accordingly, instead of subjecting firms 
that do not have an effective compliance program to a clear monetary sanction, tied 
directly to that breach (which is sufficient to deter it), PDA-mandates attempt to 
regulate corporate policing by imposing a new form of liability—crime-contingent 
duties enforced by non-harm contingent sanctions. We see two potential justifications 
for this general embrace of PDA-mandates for firms with deficient compliance. First, 
that crime-contingent duties and nonharm-contingent sanctions are simply superior to 
duty-based liability with monetary sanctions. Second, PDA-mandates are superior 
whenever a firm breached its policing duties because evidence of inadequate 
compliance reveals that monetary sanctions are not enough.  We consider each in turn. 

1. Advantages of Duty-based Liability  

Examining Figure One, we see that PDA-mandates differ from duty-based 
corporate liability along two dimensions. First, corporate liability imposes ex ante 
policing duties on all firms, whereas PDAs only impose their policing duties if a firm 
has detected wrongdoing—duties which often are not announced ex ante. Second, duty 
based liability induces compliance through the threat of crime-contingent liability. By 
contrast, PDA-mandates, like ex ante regulation, rely on sanctions that are not harm 
contingent.  In each of these features, PDA-mandates are inferior to pure duty-based 
corporate liability.   

Consider first, the use of non-harm contingent liability instead of harm-
contingent liability to regulate corporate policing duties. As a mechanism for inducing 
corporate policing, harm-contingent corporate liability has significant advantages over 
non harm-contingent liability (regulation and PDAs). Corporate policing entails 
measures along four separate dimensions: adoption of an effective compliance 
program,76 effective oversight of the program, including the proper response to reports 
of suspicious activities; self-reporting of detected wrongdoing; and cooperation with 
enforcement authorities.  Many of these policing duties—such as duties to respond 

                                                 
  76  In other words, the duty to monitor is really composed of two sub-duties—an ex ante duty to 
adopt an effective compliance program and an ex post duty to oversee it effectively and respond 
appropriately to red flags. This latter duty also is crime-contingent, arising once there is suspected 
wrongdoing. The Delaware Court explicitly recognized the dual nature of this monitoring-for-crime duty 
when it created this duty. In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996) 
(finding that directors have a duty to shareholders to adopt an effective monitoring and reporting system 
and to take overseeing it in good faith). 
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effectively to evidence of wrongdoing,77 self-report detected wrongdoing, and cooperate 
with enforcement authorities—only arise, and present clear evidence of breach, in the 
context of at least a suspected substantive violation.78 Harm contingent liability thus 
focuses the state’s limited enforcement resources on evaluating the effectiveness of the 
firm’s policing measures in those situations where the policing duties arise and such 
evaluation can be best performed.   

Moreover, even as to measures that are independent of a suspected substantive 
violation (e.g., the duty to adopt and operate an effective compliance program), harm-
contingent liability is superior because it economizes on enforcement resources and is 
more effective at identifying genuine breach.  First, harm-contingent liability is superior 
because compliance program effectiveness generally depends on soft inputs—e.g., the 
level of attention, commitment and courage of the compliance department—that 
generally cannot be evaluated in the abstract. Crime-contingent enforcement enables 
enforcement authorities to distinguish firms with paper compliance from those with 
genuine compliance programs by examining how the programs operate when actually 
needed.79 Second, harm-contingent liability is more cost-effective because it focuses the 
costly process of compliance program assessment on firms with a higher probability of 
having a deficient program. Assuming that compliance programs deter crime, firms 

                                                 
  77  The duty to monitor is really composed of two sub-duties—an ex ante duty to adopt an effective 
compliance program and an ex post duty to oversee it effectively and respond appropriately to red flags. 
This latter duty also is crime-contingent, arising once there is suspected wrongdoing. The Delaware Court 
explicitly recognized the dual nature of this monitoring-for-crime duty when it created this duty. In re 
Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 1996) (finding that directors have a duty to 
shareholders to adopt an effective monitoring and reporting system and to take overseeing it in good 
faith). 
  78  For example, compliance program efficacy often depends on soft inputs—e.g., the level of 
attention, commitment and courage of the compliance department-- that can be hard to evaluate in the 
abstract. Crime-contingent enforcement is clearly superior to ex ante enforcement for enforcing duties, 
such as self-reporting and cooperation, which do not arise until a crime occurs. 
  79   No doubt for this reason, regulators who proceed against financial institutions for violating their 
statutory duty to a reasonable antimoney laundering compliance program tend to impose liability for 
breach of duty after detecting an underlying crime (e.g., Madoff), even though the statute grants 
regulators authority to impose nonharm contingent liability for breach of these duties.  

Ex ante oversight of a duty to oversee an effective compliance program would be extremely 
costly, and probably not particularly effective, because regulators cannot detect most monitoring duty 
breaches at a glance from afar; thus, non-crime-contingent liability would require regulators to audit and 
inspect firms at random, incurring the cost of detailed investigations of firms that are likely to be 
complying with their duties. Regulatory oversight thus would require an in-depth assessment of 
compliance program effectiveness, which would be difficult for regulators absent evidence of whether the 
program operated effectively when there was a wrong.  For a discussion of the cosmetic compliance 
program problem see William S. Laufer, Corporate Liability, Risk-Shifting, and the Paradox of 
Compliance, 52 VAND. L. REV. 1343, 1415 (1999) (observing that “cosmetic compliance” programs, 
purchased solely to reduce the firm’s liability, and not to truly reduce corporate crime, could result in 
increased crime when combined with a corporate leniency program); see also Kimberly D. Krawiec, 
Cosmetic Compliance and the Failure of Negotiated Governance, 81 WASH. U. L. Q. 487, 504–05 
(2003). 
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with detected wrongdoing are more likely to have a defective compliance program.80  
By contrast, PDAs are imposed on firms with detected wrongdoing, but the PDA-
mandate and the resulting costly oversight covers these firms going forward, after they 
have revised their compliance programs. These firms should be more likely to be 
compliant—if the DOJ is structuring corporate liability directly. Finally, crime-
contingent oversight of compliance programs is more cost-effective when a suspected 
substantive violation has occurred, the enforcement authorities already must expend the 
resources to investigate the crime and the adequacy of the firm’s response, including the 
adequacy of the firm’s compliance program. 

PDA-mandates also are inferior to duty-based liability along another dimension. 
When optimally structured, duty-based liability imposes clear policing duties ex ante on 
all firms (or all firms in a particular industry), without regard to whether the firm has 
committed a prior substantive violation. The threatened crime-contingent liability is 
rarely imposed because these general ex ante duties, coupled with liability, induces 
wide-spread compliance (when liability is optimally structured). By contrast, PDA-
mandates are imposed ex post only on firms that have allegedly committed a substantive 
violation.  Moreover, in many areas, they are not predictable, as they are entirely within 
the prosecutor’s discretion,81 imposed and designed by prosecutors,82 with little 
effective guidance from main justice.83 Thus, duty-based liability enables enforcement 
                                                 
  80  See Steven Shavell, A Fundamental Enforcement Cost Advantage of the Negligence Rule over 
Regulation, Harvard Law School Discussion Paper No. 731 (Sept 2012) (by targeting intervention at 
situations where an accident has occurred, negligence economizes on enforcement costs as harms are 
more likely to occur when someone was negligent).  

  81  Prosecutors’ offices vary significantly in their use of PDAs (and PDA-mandates). A small 
number of US Attorneys’ Offices and DOJ divisions are responsible for the vast majority of PDAs. 
Spivack & Raman, supra note 3, at 166; GAO Report, supra, at 3 (reporting results of a preliminary 
survey finding only 12 offices with two or more DPAs or NPAs).  The content of PDAs also varies. The 
variation is greatest in the DPAs imposed by U.S. Attorneys’ offices.  There is more consistency in the 
PDAs imposed by the specialized enforcement divisions of the DOJ, such as the Antifraud and Money 
Laundering Division. 
  82   Although prosecutors often work directly with regulators in designing DPAs and NPAs, not all 
prosecutors’ offices work closely with regulators.  GAO report, supra note [48], at 17 (noting that 8 of 13 
offices interviewed stated that they commonly design compliance programs with the cooperation of the 
relevant regulatory agency).  Moreover, the prosecutors who do work closely with regulators still retain 
full authority to impose the mandates they prefer.  For a discussion of arguments favoring vesting 
regulatory agencies with primary authority over policing mandates wherever feasible see Arlen, supra 
note 5; Spivack & Raman, supra note 3, at 186 (“[P]rosecutors these days are ‘fashioning themselves as 
new corporate governance experts, positions for which they are singularly unqualified’” (quoting Mary Jo 
White)); Cf. Miriam H. Baer, Insuring Corporate Crime, 83 IND. L.J. 1035, 1044-1071 (2008) (critiquing 
the current system).  
  83  The DOJ has not adopted guidelines governing the policing mandates that prosecutors can 
impose. Garrett, supra note 1, at 893(“[N]o DOJ guidelines define what remedies prosecutors should seek 
when they negotiate structural reform agreements.”). By contrast, the DOJ has issued guidance on a 
variety of other issues relating to corporate prosecutions, including (1) whether to impose extraordinary 
restitution, (2) when to seek a waiver of the attorney-client privilege, U.S. Att’y Manual 9-28.710-720, 
and (3) the decision to impose a corporate monitor. Memorandum from Craig Morford, Acting Deputy 
Att’y Gen., U.S. Dep’t of Justice, to Heads of Dep’t Components, (March 7, 2008) [hereafter “Morford 
Memo”]. U.S. Att’y Manual 9-28.0000, Principles of Prosecution of Business Organizations, available at 
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authorities to impose duties on (and improve the behavior of) all firms with particular 
characteristics, when optimally implemented, rather than affecting only a subset of 
those with detected wrongdoing.84  

2.  Implications for DOJ Policy 

The conclusion that duty-based crime-contingent liability is superior to PDA-
mandates when it is optimally structured and imposed on firms that respond 
appropriately to crime-contingent sanctions85 has important implications for the DOJ’s 
policy of encouraging the general application of these mandates to firms with deficient 
compliance.  Our analysis reveals that optimal enforcement policy relies entirely on 
duty-based corporate liability, with monetary crime-contingent sanctions, whenever 
possible. Thus, PDA-mandates need not and should not be imposed to supplement 
monetary sanctions whenever the firm’s compliance program is deficient. The optimal 
solution is to ensure that firms are subject to clear, optimal, policing duties enforced by 
crime-contingent sanctions that are high enough to motivate compliance. PDA-
mandates are only potentially justifiable in those circumstances where the application of 
harm-contingent liability to a specific firm is plagued by a deficiency such that even 
properly-structured liability will not induce the firm to engage in optimal prevention 
and policing. This suggests that PDA-mandates are not justifiable absent an inefficiency 
such as corporate asset insufficiency or agency costs—and not even in all these cases, 
as we shall see. 

But if duty-based liability indeed is optimal, what are we to make of evidence 
that many firms have deficient compliance programs, and indeed, that whole industries 
have failed to adopt effective compliance programs, as defined by DOJ officials. Is 
evidence of compliance neglect proof that something more is needed?  Wide-spread 
compliance program deficiencies are indeed evidence that additional incentives are 
needed.  But theory and this evidence combine to suggest that the problem lies in the 
way the DOJ has implemented duty-based liability, and not in any limitations with the 
regime itself. The general solution to optimal corporate deterrence lies with reform of 
duty-based liability to provide clear, ex ante policing duties, enforced by clearly 
articulated, strictly enforced crime-contingent sanctions. Alternatives to duty-based 
liability, such as PDA-mandates, should be employed unless harm-contingent duty-
based liability will not work effectively because the firm is not optimally sensitive to 

                                                                                                                                               
http://www.justice.gov/opa/ documents/ corp-charging-guidelines.pdf, Free from adequate guidance, 
some prosecutors have abused their discretion. See Garrett, supra note , XX-XX (discussing abuses, such 
as the extraordinary restitution clause in the Bristol-Myer Squibb DPA, discussed in note [71] supra).  
  84   Of course, in theory the crime-contingent duties could affect firms’ ex ante policing incentives.  
Yet this is unlikely given that firms cannot easily determine ex ante whether they are likely to be subject 
to a PDA policing mandate or what form it will take, unless the firm is under a centralized branch of the 
DOJ that has standardized its mandates. 
  85  These implications also apply to other non-harm-contingent interventions, such as policing-duty 
regulation. 
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monetary sanctions or the prosecutors are unwilling to impose the sanctions needed for 
political reasons. 

IV. DETERRENCE JUSTIFICATIONS FOR MANDATES IMPOSED THROUGH DPAS 

This Section ascertains when it is optimal to employ DPA policing mandates. As 
previously explained, PDA mandates are not optimal unless duty-based harm-
contingent liability is plagued by an inefficiency as applied to that firm. We can readily 
identify three circumstances when duty-based liability may be deficient:86 asset or 
sanction insufficiency, policing agency costs, and the need to impose heightened duties 
on firms with detected wrongdoing (or in certain industries) beyond those imposed by 
the general regime.  In this Section we examine whether PDA-mandates are justified in 
each of these circumstances.  We show that only one of these three, policing agency 
costs, justifies the use of DPA policing mandates.  Ex ante regulation is the superior 
response to the other two concerns. 

A. PDA Mandates vs Ex Ante Regulation of Corporate Policing  

PDA-mandates should not be employed automatically to address all problems 
plaguing duty-based corporate criminal liability because they are not the only potential 
solution available when duty-based crime-contingent liability cannot provide optimal 
incentives. Traditional ex ante regulation—in the form of ex ante policing duties 
enforced by non-harm contingent sanctions—is an alternative. Thus, PDA-mandates 
should not be used unless duty-based harm-contingent liability regime is plagued by a 
deficiency such that even properly-structured liability will not induce optimal policing, 
and, PDA mandates are preferable to ex ante regulation as a mechanism for addressing 
this deficiency.  

Regulation and PDA-mandates both rely on non-crime contingent liability, as 
we see in Figure One. Thus, the central distinction between the two lies in the nature 
and timing of the duty imposed. Regulation imposes ex ante duties on all firms (or all 
firms in an industry or all firms in need of particular oversight). By contrast, PDA 
mandates are crime-contingent, and thus are not imposed unless and until a crime 
occurs. Regulation thus has an obvious advantage: the policing duties—and thus the 
compliance incentives it creates—apply to all firms (or all firms with a particular 
characteristic).  By contrast, PDA-mandated duties, and the nonharm contingent 
liability that goes with it, do not operate on firms without detected wrongdoing.  

Nevertheless, in order to implement ex ante regulatory duties effectively it must 
be possible to specify ex ante the criteria for determining whether a firm is subject to 
the duty based on information available ex ante to both firms and regulators.  Thus, 

                                                 
  86  In assessing these mandates, we need to distinguish between corporate governance reform 
mandates that firms embrace (or would adopt voluntarily once fully informed) and those that firms would 
not otherwise adopt. We focus on crime-contingent duties that impose mandates that the board of 
directors would not have adopted voluntarily. 
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when non-harm contingent liability is needed only to remedy a deficiency with duty-
based liability, regulation is the optimal solution only if the firm with the requisite 
deficiency can be identified ex ante. In addition, enforcement of regulatory duties 
through nonharm contingent liability requires oversight of a broader range of firms to 
detect breach. By contrast, PDA-mandates only apply to a subset of firms with detected 
wrongdoing, making oversight of compliance duties both less costly and potentially less 
beneficial. Thus, comparing the two regimes, regulation is superior when the deterrence 
benefits of imposing duties ex ante on all firms (instead of only select firms ex post) 
exceeds the cost of monitoring all affected firms for breach ex ante, as compared with 
focusing on select firms with detected wrongdoing.87 This latter condition is particularly 
likely to be met when the DOJ can reasonably assess adherence to policing duties 
through information self-reported by firms, and does not need to (or plan to) conduct 
on-sight audits. Regulation is also superior when it is better to leave the design of the 
duties to regulators who have expertise and are required to follow certain procedures, 
rather than to ad hoc determinations by prosecutors.88  By contrast, DPA-mandates are 
likely superior when it is not possible to determine ex ante which firms should be 
subject to the policing duty and/or the optimal policing duty is best determined post-
crime, based on information and expertise available to prosecutors.  

Applying this analysis to the potential reasons to supplement duty-based liability 
given above, we show that only one of the three, policing agency costs, justifies the use 
of DPA policing mandates. By contrast, we find that PDA-mandates are not the optimal 
solution to either asset insufficiency or prosecutors’ unwillingness to impose optimal 
fines if those might bankrupt a large firm (even if the firm could pay).  

B. Asset and Sanction Insufficiency  

Asset insufficiency is the most obvious limitation on the effectiveness of duty-
based corporate liability.  Traditional duty-based harm-contingent liability does not 
provide firms with adequate incentives to invest in prevention or policing if the firm 
does not have sufficient assets to pay (and the state therefore cannot impose) the 
optimal harm-contingent sanction.89  Sanction insufficiency is a related justification—

                                                 
  87 It may be argued that DPA mandates have an advantage in targeting intervention at firms with 
detected wrongdoing (which may have a heightened risk of future wrongdoing).  This advantage only 
applies to ex ante non-crime-contingent regulatory duties. It would be possible to obtain this benefit of 
DPA-mandates through ex ante regulations that impose pre-specified higher duties on all firms with prior 
offenses.   
  88  See Jennifer Arlen, Removing Prosecutors from the Boardroom: Deterring Crime Without 
Prosecutor Interference in Corporate Governance, in PROSECUTORS IN THE BOARDROOM: USING 

CRIMINAL LAW TO REGULATE CORPORATE CONDUCT (Anthony Barkow & Rachel Barkow eds., 2011); 
Baer, supra note . 
  89  See Steven Shavell, The Judgment Proof Problem, 6 INT’L REV. LAW & ECON. 45 (1986) 
(showing that tort liability does not provide optimal incentives when defendant’s wealth is less than the 
optimal damage award); see also Arlen, supra note Error! Bookmark not defined. (discussing why the 
test for asset insufficiency depends on whether the firm can pay the maximum optimal sanction for firms 
that do not engage in any optimal policing, as opposed to the sanction imposed on those which do police 
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one which appears to animate some prosecutors’ use of PDA-mandates. As used here, 
sanction insufficiency refers to prosecutors’ inclination to keep sanctions below the 
level that they think might cause a publicly-held firm to fail (or engage in massive 
layoffs).  

Duties enforced by non-harm-contingent sanctions can be an effective solution 
to this problem because the optimal non-harm-contingent sanction is generally lower 
than the optimal harm-contingent sanction. Asset insufficiency is therefore less of a 
concern with non-harm-contingent liability.90  This explanation, which tracks the 
general argument for regulation versus liability for harm,91 is most easily shown 
through an example that assumes that it is optimal to assure absolute compliance with 
the requisite policing duty.92  In order to induce firms to comply, the government must 
ensure that each firm’s expected costs are lower when it incurs the costs, C, to comply 
with the duty than when it does not.93  With harm-contingent liability, the state can only 
sanction a firm that breaches a duty if harm occurred.  Given this, in order to ensure that 
firms never benefiting from breaching, the state must impose a sanction on firms that 
breach and have detected harm at least equal to C/P, where P is the probability that 
(assuming the firm does not comply with the duty) both the substantive crime occurs 
and is detected and breach of the duty is detected.94  If that probability is small, the 
minimal optimal sanction may substantially exceed compliance costs, C.  By contrast, 
with non-harm-contingent sanctions, the state can provide optimal incentives by 
imposing a sanction at least equal to C/p whenever it detects a breach of duty, where p 
is the probability that the breach of the duty is detected.  This sanction is smaller since 
the probability that a breach of the duty is detected, p, exceeds the probability that a 
breach of the duty is detected and that a substantive crime occurs and is detected.95  

                                                                                                                                               
optimally); see also Henry Hansmann & Reinier Kraakman, Towards Unlimited Shareholder Liability for 
Corporate Torts, 100 YALE L.J. 1879 (1991) (arguing that limited liability for corporate torts is 
inefficient because it enhances the asset insufficiency problem).  
 90  Steven Shavell, Liability for Harm Versus Regulation of Safety, 13 J. LEGAL STUD. 357 (1984) 
(identifying asset insufficiency as a justification from employing ex ante regulation instead of just 
liability to regulate risk); Steven Shavell, A Model of the Optimal use of Liability and Safety Regulation, 
15 RAND J. ECON. 271 (1984) (same); see Khanna & Dickinson, supra note 3 (concluding that corporate 
asset insufficiency is the primary justification for imposing corporate monitors). 
  91 See supra note [prior note].  
  92 Although our discussion here will refer to policing duty, the arguments apply to equal force to 
prevention measures and the choice between harm contingent liability and non-harm contingent liability 
for failure to adopt proper prevention measures.   
  93  By contrast, in order to induce optimal compliance with a duty, the government needs to ensure 
that the firm is better off incurring the costs to comply with the duty whenever the social cost of 
compliance is less than the expected cost to society of the increased crimes that result from the firm’s 
failure to comply, given here by H.   
  94  This result is in effect that of Gary Becker, Crime and Punishment: An Economic Approach, 76 
J. POL. ECON. 169 (1968), modified to induce absolute compliance. 
  95  The probability that breach occurs and is sanctioned is higher than P because it equals P (the 
probability that breach and crime both occur and are detected and sanctioned) plus the probability that 
breach occurs and is detected, even though no crime occurred. 
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Thus, when a firm’s assets are below C/P but above C/p, harm-contingent sanctions will 
fail to induce firms to comply with policing duties, but non harm-contingent sanctions 
can induce compliance.96  

Although asset insufficiency and sanction insufficiency both justify 
supplementing duty-based liability with non-harm-contingent sanctions, neither support 
the imposition of PDA_mandates.97 PDA-mandates are but one form of nonharm 
contingent liability. The other is regulation. PDA-mandates should be employed only if 
they are superior to a broader regulatory approach—here through the imposition of ex 
ante policing duties on firms that are asset constrained (or too important to optimally 
sanction). 

The government can better address asset and sanction insufficiency concerns by 
imposing general regulatory duties enforced by non-harm-contingent liability on firms 
at risk of asset insufficiency. Regulation is possible because the government can readily 
identify firms that are likely to be asset constrained ex ante. Similarly, it also can often 
identify firms in strategic industries which may prompt prosecutors to shy from 
imposing optimal liability that could risk firm failure, e.g., financial institutions and 
accounting firms (post-2002). Regulation is superior because it imposes policing 
duties—and thus the compliance incentives it creates—on all firms subject to asset or 
sanction insufficiency, instead of just those with detected wrongdoing. This is 
particularly important because asset constrained firms (and those that expect 
prosecutorial largess) are likely to be at enhanced risk of committing crimes that 
increase corporate profits, such as environmental offenses.  Thus general oversight of 
all firms with this deficiency is likely to be cost-effective. Moreover, regulators often 
will have sufficient experience to identify the firms where asset insufficiency is 
particularly likely to reduce corporate compliance.98   

 Regulation particularly dominates PDA-mandates as a solution to the problem 
of asset insufficiency.  Regulatory duties intervene ex ante before a crime has occurred. 
Thus a firm detected violating regulatory policing mandates should be capable of 
bearing the sanction. By contrast, PDA-mandates are only imposed on firms with 
detected wrongdoing who have already been forced to bear substantial monetary 

                                                 
  96  This liability is particularly effective if coupled with monitoring or audits designed to detect 
breaches. 
  97  Compare with Khanna & Dickinson, supra note 3 (suggesting that asset insufficiency would 
justify corporate monitor, which is one type of harm-contingent duty and sanction). 
  98  The use of PDAs to impose non harm-contingent liability is only superior to regulation in those 
rare situations where (i) government authorities cannot cost-effectively identify firms (or industries) at 
heightened risk of asset insufficient problems ex ante; (ii) prosecutors obtain information about the asset 
insufficiency ex post in the course of investigating the initial crime; (iii) the benefits of the ex post 
information advantage outweigh decreased deterrence associated with ex post intervention; and (iv) 
prosecutors have sufficient industry or crime-specific information to determine optimal policing or 
prevention duties for these firms or industries. See Arlen, supra note Error! Bookmark not defined. 
(regulators often are better able to determine the optimal scope of policing and prevention duties and 
assess whether breach has occurred). These conditions are likely to be met, if at all, only in rare 
circumstances.   
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sanctions for the original crime. The mandates imposed through PDAs are, thus, 
necessarily less effective than regulatory mandates, because the sanction that can be 
imposed on a firm that violates its regulatory duties exceeds the sanction that can be 
imposed on a firm that violates a PDA-mandate because the latter sanction is imposed 
after the firm has been forced to bear liability for the initial crime.  

This conclusion has important implications for existing DOJ policy.  The 
conclusion that PDA mandates are not an appropriate solution to asset insufficiency 
appears consistent with DOJ policy. Only a handful of PDA mandates have been 
imposed on firms who are asset constrained. Yet prosecutors do suggest that PDA-
mandates are an appropriate solution to concern that duty-based liability will be 
ineffective as applied to some strategic firms or industries where firms know that 
prosecutors will not convict them even if they violated their policing duties. This 
analysis reveals that PDA mandates are not the solution to this problem. Ex post firm-
specific intervention leaves the other firms noncompliant and cannot guarantee 
consistent policing duties across the industry.  Compliance is better achieved through 
clear ex ante regulatory policing duties, accompanied by enhanced regulatory oversight, 
and enforced by nonharm contingent sanctions designed to ensure that compliance is 
cost-effective.  

B. The Policing Agency Cost Problem 

Although duty-based composite liability induces firms to adopt optimal policing 
and prevention when firms are managed to maximize their profits, it will not induce 
optimal corporate policing99 if managers obtain private benefits either from other 
employees committing substantive crimes or deficient corporate policing.100 Consider, 
for example, a CEO who is not all that keen to detect violations of the Foreign Corrupt 
Practices Act (FCPA) because such violations increase sales and reported profits, 
thereby enabling him to meet his bonus targets and increase the value of his stock 
options.  These private benefits may cause the CEO to turn a blind eye to FCPA 

                                                 
  99  Again, although our focus here is on policing measures, analogous arguments apply to 
prevention measures and would justify the inclusion of prevention mandates in DPAs.  For example, 
Managerial agency costs may result in managers selecting a compensation structure that is not optimal for 
the firm. As previously discussed, firms can significantly reduce employees’ (including managers’) 
incentives to commit crime by predicating incentive compensation rewards on long-term performance 
instead of short-term results. Yet this imposes a cost on managers by tying their financial fate to the firm 
for a longer period, and even after they are no longer in charge.  Management thus may eschew crime-
deterring compensation structures even when shareholders might benefit from their use. 
  100 Moreover, it is difficult and perhaps impossible to induce optimal compliance by raising the 
corporate sanction.  To the extent the agent in charge does not at all take the corporation’s interest into 
account, no corporate sanction will induce the agent to have the company adopt optimal measures.  To the 
extent that the agent in charge takes the corporation’s interest into account, there is a corporate sanction 
that will induce the agent to have the company adopt optimal measures.  However, to determine that 
sanction, one would have to know to what extent the agent in charge takes the corporation’s interest into 
account. Moreover, the amount of such sanction may be very high relative to the expected harm 
prevented by compliance and imposing such a sanction may be politically infeasible.  
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violations that shareholders might wish to deter, given their expected cost to the firm.101  
Similarly, a manager may also prefer not to detect or report a crime that helps preserve 
his tenure at the firm—as is often the case with securities fraud.102  In addition, senior 
managers may eschew policing measures that entail oversight of their own actions by 
compliance officers, even if they plan to be compliant, when oversight reduces their 
power and thwarts their autonomy.103  

Thus, even when a corporate liability regime is structured such that taking 
optimal policing measures is in the shareholders’ interests, the particular management, 
compensation and incentives structure of managers in a given company (including the 
length of their time horizon) may cause them to rationally decide not to take such 
measures.  We will refer to this phenomenon as “policing agency costs.” 

1. Scope of the Agency Cost Problem 

Policing agency costs are particularly likely to infect corporate enforcement 
decisions when managers own only a small portion of the firm’s stock and thus do not 
directly bear the sanctions imposed on the firm for failure to satisfy policing duties. 
This is the case with publicly-held firms, but also can be the case with large firms that 
are closely-held, but owned by organizations (such as private equity funds) that do not 
participate in day to day management. Policing agency costs also can be high in rapidly 
growing firms in competitive markets where executives are subject to high-powered 
compensation policies which give them a strong incentive to turn a blind eye to growth 
and sales potentially produced through criminal activities.  

Yet the mere fact that a firm is publicly-held (or otherwise has ownership 
separated from day-to-day control) does not imply that its managers will fail to 
implement optimal policing measures. Properly structured incentive compensation and 
other mechanisms can align the interests of managers and shareholders to a significant 
extent. Accordingly, many managers of publicly-held firms have incentives to expend 
corporate resources on policing to the extent such measures maximize profits.  

                                                 
   101  A recent noteworthy example of  a CEO turning a blind eye to evidence of FCPA violations is 
discussed in [cite NY Times article on WalMart].  
   102  See Arlen & Carney, supra note Error! Bookmark not defined. (discussing how internal 
monitoring can be ineffective at deterring securities fraud because often senior managers are tempted to 
commit fraud in situations where the fraud would benefit many others at the firm by enabling it to survive 
bad times, which may reduce managers’ incentives to detect fraud when the firm is in dire financial 
straits); cf. Bethany McLean, SMARTEST GUYS IN THE ROOM: THE RISE & SCANDALOUS FALL OF ENRON 

(2003) (showing widespread knowledge within Enron of serious financial problems that were being 
hidden by numerous efforts to hide losses and debt and inflate reported income).  
  103  Of course, compliance programs can benefit managers and directors, by providing them higher 
quality information about the firm that enables them to perform their managerial and oversight functions 
at lower cost.  But in other situations, compliance programs impose a burden, to the degree to which they 
require additional record-keeping, bureaucracy, and oversight, which managers feel burdens them and 
impedes their ability to act quickly on important business matters. Managers also may find compliance 
programs costly when the firm is operating in an area where the legal duties are vague, as the compliance 
officer may constrain the firm from taking profitable actions that senior management believes are legal in 
an abundance of caution. 
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Moreover, a firm may have effective policing even when managers would prefer 
suboptimal policing as a result of the intervention of the directors, especially 
independent directors.  This oversight depends on the character of the directors and their 
relationship to management, as well as on directors’ ability and incentive to understand 
the firm’s legal duties,104 and obtain (and accurately assess) evidence of 
noncompliance.105 Thus the separation of ownership and control over policing is not 
sufficient to create sufficiently significant policing agency costs to render duty-based 
corporate liability ineffective.  Such agency costs are likely to be significant only for a 
subset of publicly-traded firms106 where the combination of the compensation structure, 
the management structure, board structure, the type of business the firm is engaged in, 
the type of criminal liability to which the firm is subject, and the feasibility of board 
oversight of compliance enables managers to benefit ex ante from and implement 
unchecked suboptimal policing. 107  

 For example, Walmart is an example of a firm with apparently high policing 
agency costs even though it had a compliance program and management initially 
responded promptly to evaluate evidence of suspected wrongdoing.  The CEO’s ability 
to obtain information on suspected wrongdoing first, and control both access to that 
information and the firm’s response, enabled him to cover up evidence of wide spread 

                                                 
  104  For example, directors are less able to monitor effectively for compliance when the firm operates 
in an area governed by criminal laws that prohibit profitable activities that are malum prohibitum (as 
opposed to malum in se) and where the criminal law does not clearly delineate the boundary between 
permitted and unpermitted conduct in a way that would allow directors—who are often far removed from 
the criminal act—to determine whether the act is illegal.  This can be a particular problem with respect to 
wrongs that depend on the intent of the actor who may be far removed from the board.    
  105  By contrast, shareholders cannot effectively monitor corporate compliance efforts, and thereby 
reduce policing agency costs, because many of the features that distinguish a truly effective program from 
an ineffective one involve matters that are difficult if not impossible to verify externally.  Nor can 
shareholders address the agency cost problems associated with compliance programs entirely through 
incentive pay that since the private benefits of noncompliance can be so great and the corporate harm 
from ineffective compliance may not be realized until after current management has left the firm. 
  106  It may nevertheless be optimal to impose non-crime-contingent policing duties on all publicly-
held firms (or all firms over a certain size) when the state can relatively easily ascertain compliance with 
this duty.  The requirement that firms obtain an external audit of their financial statements is an example 
of such a regulatory duty.  But one could not induce optimal policing and prevention across all firms 
through ex ante regulation because optimal policing and prevention varies across firms, deviation from 
optimal ex ante policing is difficult to determine from the outside, and deviation from optimal ex post 
policing necessarily must be evaluated after a crime has occurred. See supra text accompanying notes 
Error! Bookmark not defined.-Error! Bookmark not defined. (discussing harm-contingent liability 
vs. non-harm-contingent regulatory sanctions for breaches of policing duties).  
  107  In some cases, the agency costs may arise entirely from the interpersonal dynamic between a 
small constellation of replaceable managers and directors. In this case, the firm may be able to eliminate 
the problem by replacing them with outsiders. Analysis of the DPAs reveals that many firms with 
detected wrongdoing replace management, even when they are not directly involved in the wrong.  
Moreover, firms with detected wrongdoing implicating contracting parties often hire outsiders to replace 
existing managers, no doubt in an effort to assure the market that the firm has turned over a new leaf. 
Cindy Alexander, On the Nature of the Reputational Penalty for Corporate Crime: Evidence, 42 J.  L. & 

ECON. 489 (1999); see Arlen, supra note Error! Bookmark not defined., Section 2._(discussing the 
factors influencing the reputational penalty for corporate crime).  
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bribery by Walmart’s employees in Walmart Mexico—bribery that implicated senior 
managers in that firm.108  Ex ante Walmart would not necessarily have appeared to be 
an obvious candidate for additional meta-policing oversight.  Nevertheless, the evidence 
obtained from the investigation about the approach to corporate policing of the CEO 
and powerful members of the board would appear to suggest—if accurate—that 
Walmart is a good candidate for mandates with heightened compliance obligations and 
an external monitor.  Similarly, MoneyGram’s DPA for its five-year wide-spread fraud 
and money laundering violations reveals that senior executives favored sales promotion 
over fraud detection and compliance.109  By contrast, Ralph Lauren self-reported its 
compliance program deficiencies and the bribery of foreign officials in its operations in 
Argentina, and immediately took corrective measures.  These actions suggest that the 
firm’s management may not be infected by policing agency costs and that punishment 
of individual wrongdoers and duty-based liability would be sufficient. 

 2. Using Mandates to Reduce Agency Costs 

When significant policing agency costs are present, authorities cannot rely on 
harm-contingent corporate liability to induce optimal policing.  Accordingly, it may be 
desirable to supplement traditional duty-based harm-contingent liability with more 
direct oversight of firm’s compliance with their policing duties, for example through the 
imposition of policing duties enforced through non harm-contingent liability.   

The problem of policing agency costs undermining the effectiveness of ex ante 
duties imposed on the company can be reduced through the imposition of additional 
duties.  One approach is to impose detailed, precise policing duties on firms—far more 
precise than the existing duties imposed— which have a high degree of effectiveness 
(even when managers are unenthusiastic) and are amendable to oversight. Relying 
entirely on this approach has its limits however because the very policing agency costs 
that make harm-contingent corporate liability unreliable in inducing firms to undertake 
optimal policing will also undermine the imposition of these additional duties enforced 
primarily through corporate sanctions.   

An alternative or supplemental approach imposes duties on firms that are 
explicitly designed to reduce policing agency costs by increasing oversight of 

                                                 
  108  An internal investigation suggested that WalMart’s rapid expansion was in part due to 
widespread bribery of public officials which enabled the firm to open stores more quickly than it 
normally could have. The report indicating bribery, implicating the highest levels of WalMart Mexico 
was sent to the CEO of WalMart. The proper response would have been to order an independent internal 
investigation. Instead, the CEO referred the matter back to the President of WalMart, Mexico—a person 
implicated in the bribery practices. The head of WalMart Mexico reported that no problem existed.  The 
investigation ended –until the bribery and the ensuing cover up was reported in the New York Times. 
David Barboza….New York Times  
  109  For example, according to the DPA, in April 2007, at a meeting attended by senior MoneyGram 
executives, the fraud department recommended that 32 specific Canadian agents, who were characterized 
as “the worst of the worst” in terms of fraud, be immediately closed. The sales department disagreed with 
the fraud department’s recommendation, and these outlets were not closed; instead, MoneyGram 
continued to process transactions from the 32 outlets despite continued complaints of fraud. 
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managers’ exercise of their policing duties. These duties, which we call meta-policing 
duties, can take one of two forms.  

Internal meta-policing measures reduce agency costs afflicting management by 
shifting ultimate authority over and information about, corporate compliance to outside 
directors who are less subject to policing agency costs. Indeed, internal meta-policing 
could include the imposition of precise compliance program duties on the firm, which 
the firm is required to delegate to a specific high level personnel, who can be penalized 
for his failure to ensure that the firm undertakes proper policing (either through personal 
liability imposed on the agent or through sanctions imposed by the corporation that can 
be channeled back to the agent by shareholders).110  Other examples of such terms, 
include the requirement in the BMS DPA that certain reports be submitted to the 
Chairman of the Board (who is separate from the CEO) and for the Chairman to attend 
certain meetings.  Other such terms include requiring that Chief Compliance Officer be 
located outside the General Counsel’s Office and have authority to report directly to the 
board of directors. Mandates establishing a system for anonymous whistleblowing that 
reaches the board also reduce managerial agency costs.111  These measures are likely 
needed for all firms with significant policing agency costs.  They also may be sufficient 
when only senior managers are afflicted by hard agency costs, and outside directors can 
be relied upon to respond appropriately if the compliance program ensures them prompt 
and accurate evidence to information about potential wrongdoing.   

In some situations, policing agency costs affect the board of directors as well as 
management, as when directors benefit from the crime itself, suffer a private harm from 
detection of and reporting the crime, or are dominated by management who benefit 
from the crime or its nondetection. In this situation, the optimal response involves 
external monitoring of corporate policing. External meta-policing reduces policing 
agency costs by providing for increased external oversight of the firm’s policing. This 
can take the form of regulatory oversight accomplished through regular reporting 
obligations and periodic audits. It also can be accomplished by requiring the firm to 
accept and pay for an internal monitor with authority to enter the firm at will and 
investigate the firm’s compliance with its policing mandates and the law. 

Finally, in some situations prosecutors may need to supplement meta-policing 
mandates with regular policing mandates, such as those dictating the structure of the 
firm’s compliance program.  Policing mandates are particularly likely to be needed 

                                                 
  110  Shareholders finding clear evidence of breach, and knowing who to blame, could pressure the 
firm to terminate the agent.  The shareholder also might be able to shift the corporate sanctions onto the 
agent through a breach of fiduciary duty action under Caremark.  In re Caremark Int’l Inc. Derivative 
Litig., 698 A.2d 959 (Del. Ch. 1996); Stone[]; see generally Jennifer Arlen, The Story of Allis-Chalmers, 
Caremark, and Stone: Directors’ Evolving Duty to Monitor, 323, in J. Mark Ramseyer (ed.), CORPORATE 

STORIES (2009) (discussing how Caremark liability is not effective when agents can define their own 
oversight duties). 
  111  The effectiveness of these measures can be enhanced by mandates designed to enhance board 
independence, including those separating the Chairman of the Board from the CEO and those adding 
specific independent directors.   
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when directors can be relied on to satisfy clear legal obligations, but are subject to soft 
agency costs which leave them reluctant to challenge senior management absent a clear 
duty. In this situation, prosecutors may mandate the structure of the firm’s compliance 
program to ensure that it is effective.112  Examples of such terms include the provisions 
in the BMS DPA requiring the firm to disclose additional information in SEC reports 
and implement a training program for employees covering specified topics.113   

An important feature of most effective meta-policing duties is that they are 
expensive. 114  Thus, many if not most are reliably welfare-enhancing only when 
imposed on firms subject to policing agency costs (or subject to a particular form of 
policing agency cost), and would not be optimal to impose on all firms generally.115  As 
to these meta-policing duties, it is important to find a mechanism for imposing them 

                                                 
  112  This presents the question whether, when managers are affected by agency costs, it is reasonable 
to conclude that the outside directors cannot be relied upon to adopt an effective compliance program that 
shift power away management and yet could be relied upon to oversee and respond to evidence from an 
optimal compliance program that gives them prompt and accurate information about corporate 
wrongdoing.  This situation can arise when directors’ are subject to only “soft” agency costs which leave 
them reluctant to challenge management absent a clear mandate or clear evidence that triggers a duty to 
respond, but are not affected by any hard agency costs that would provide them with a private benefit for 
breaching any clear duties.  In this situation, prosecutors may be able to circumvent the effect of soft 
agency costs by mandating the structure of the compliance program and ensuring that outside directors 
obtain direct evidence of wrongdoing.  This may be sufficient in light of directors’ clear duty under state 
law to respond to evidence of suspected wrongdoing, for example by instituting an internal audit.  
Caremark; Stone.  This is not reliably effective if directors can comply with this duty by placing 
management in charge of the firm’s response, with no genuine outside director oversight. [See WalMart] 
  113  Even if the DPA contains no meta-policing duties, the mere fact that a specific policing duty was 
imposed through a DPA may well affect management behavior.  Suppose, for example, that the CEO of 
BMS, for whatever reason, would prefer that employees not receive training on one of the required topics. 
Yet, non-compliance with a specific DPA provision could well indicate to the board, to shareholders, and 
to the market participants that the CEO is not an effective manager. Moreover, non-compliance could 
expose the CEO and the board to liability under Caremark. See supra note  [discussing Caremark] These 
adverse consequences that fall directly on a manager would induce the manager to have the company 
comply with its policing duties because doing so is now in the manager’s personal interest. 
  114  Meta-policing can be very expensive and thus often is not optimally imposed absent a reason to 
believe policing agency costs are significant.  External meta-policing that provides truly effective, well 
informed, external oversight of firms imposes obvious costs in the form of the cost of information 
collection and review.  Intensive internal metapolicing also is costly however. Internal metapolicing 
requires additional oversight of all operations in the firm. This necessarily introduces bureaucratization, 
additional rules and reporting requirements, and additional layers of oversight that can reduce 
productivity and the firm’s ability to respond nimbly to new situations on the ground.  
  115  Ex ante regulation can be optimally used to impose those meta-policing duties that would be 
optimal to impose on all firms, even those with no policing agency costs.  This would be the case for 
measures either are costless or that confer benefits on the firm beyond those associated with corporate 
policing of crime such that it is optimal to impose the duty on the firm even when there is little risk of 
crime or no policing agency costs—as long as authorities can readily ascertain compliance with the duty 
ex ante.  Of course, in this situation, it often will be optimal for authorities to rely on ex ante regulation 
(instead of duty-based liability) to impose this duty in the first place—as for example with the duty 
imposed on publicly-held firms to have their financial statements audited by an independent accounting 
firm.  Thus, the existence of such regulatory opportunities does not undermine our claim that in those 
situations where duty-based liability is preferable to ex ante regulation absent policing agency costs, then 
ex ante regulation is not the optimal solution to the existence of policing agency costs.  
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that targets them at firms afflicted with policing agency costs, while leaving most other 
firms unaffected.    

 3. Optimal Intervention: DPAs vs. Ex Ante Regulation 

In theory, federal authorities can impose meta-policing duties with enhanced 
(and costly) oversight through one of two mechanisms. First, they can impose them ex 
ante on all firms likely to be plagued by policing agency costs through noncrime 
contingent regulatory duties enforced by nonharm contingent sanctions. Alternatively, 
they can be imposed post-crime, only on firms with both detected wrongdoing and 
identified policing agency problems, through PDA mandates.  Only one of these two, 
PDA crime contingent mandates, allows enforcement authorities to target meta-policing 
mandates at firms with serious policing agency costs. Ex ante regulation does not. 

Unlike asset insufficiency, it generally is difficult to identify the firms subject to 
high policing agency costs ex ante. As previously discussed, policing effectiveness 
cannot be easily assessed externally, outside the context of an actual wrong.116  Thus, it 
is also difficult or excessively costly for regulators to identify firms with high policing 
agency costs based on criteria that are easily observable ex ante.  Moreover, for similar 
reasons, regulators cannot effectively address policing agency costs by imposing meta-
policing duties only on firms with “high policing agency costs,” enforced through harm-
contingent sanctions.   Such a regulation would not provide targeted incentives if firms 
face uncertainty ex ante as to whether they are afflicted (and would be deemed to be 
afflicted) by policing agency costs–given that the criteria for identifying policing 
agency costs often is not readily observable ex ante, prior to evidence of any 
wrongdoing. When unsure about whether they are subject to such a regulation, many 
firms – and, in particular, those with high policing agency costs – might take the 
position that they are not, or (depending on the sanctions) to many non-agency-cost 
firms might comply with mandates that are not optimal as applied to them. Furthermore, 
when it is ex ante uncertain whether a regulation applies to a certain firm, it is difficult 
to penalize management for failure to comply. Even if the compliance decision is made 
by a board that is not itself subject to high policing agency costs, the board would have 
to rely on information and analysis provided by other parties (like the General Counsel 
who reports to the CEO) who may be subject to higher policing agency costs.  Thus, if 
the applicability of a regulation to a specific firm is uncertain, the regulation would 
generally have to be enforced through ex post sanctions imposed on the firm.117 But, as 

                                                 
  116  Indeed, one of the reasons we rely primarily on duty-based harm-contingent liability to induce 
optimal corporate policing is that we cannot effectively induce optimal corporate policing through ex ante 
regulation coupled with non-harm contingent sanctions because we cannot accurately assess breach of 
policing duties ex ante absent evidence of wrongdoing. See supra Section III.B. 
  117  In theory, compliance could also be enforced through ex post uncompensable sanctions imposed 
on specific persons within a corporation.  However, this would generate several problems. First, it may 
not be easy to identify a specific person within a corporation who is responsible for the failure of the 
corporation to take a certain action. Second, to the extent one can identify the person and the person 
would be subject to high penalties, it may be difficult to find a person willing to serve in that role.  
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explained, for firms with significant policing agency costs, this enforcement mechanism 
is ineffective in eliciting compliance.  

In addition, the specific regulations on policing may not be optimal for firms 
that are not subject to high policing agency costs and that can be trusted, on their own, 
to adopt policing measures that maximize the firm’s profits. For example, a firm may 
have high policing agency costs because the outside directors did not have sufficient 
expertise in corporate compliance to identify the deficiencies with the firm’s policing 
measures.  Directors of some firms can be expected to remedy their policing problems, 
upon learning about the firm’s policing deficiencies through the firm’s internal 
investigation of the crime and its aftermath (as well as conversations with outside 
counsel and prosecutors).  Thus, it may not be desirable to require all firms, regardless 
of whether they suffer from high policing agency costs, to adopt the measures designed 
for firms with high agency costs. Because of the difficulty in imposing ex ante 
regulations selectively on firms with high policing agency costs and the undesirability 
of imposing them generally (on all firms), ex ante regulation may not be effective in 
addressing policing agency costs.  

DPA mandates generally are a preferable, albeit still imperfect, mechanism for 
dealing with policing agency costs that undermine duty-based corporate liability.  DPA 
mandates are imposed after the firm has been investigated for committing a substantive 
crime and has had the opportunity to employ its policing measures. In the course of 
their investigations, and as a by-product, prosecutors often obtain information about the 
firm’s policing, including information indicating that the firm’s policing was plagued by 
agency costs.  Thus, high policing agency costs are more easily observed by prosecutors 
ex post than by regulators ex ante.  Moreover, prosecutors may be able to identify firms 
with high policing agency costs at relatively low marginal cost, given that they collect 
the information ex post and in the context of an investigation for a substantive crime. 
Once prosecutors have identified a firm as suffering from high policing agency costs, it 
may be optimal to use a DPA to impose duties on that firm designed to address its 
policing agency costs (including meta-policing duties). 

Generally, we believe that the comparative advantage of prosecutors118 over 
regulators in identifying firms with high policing agency costs, and thus the 
comparative advantage of DPA mandates over regulation, is most pronounced in 
instances where the firm failed to report potential crimes and cooperate in the 
investigation diligently.119  When a firm has not acted diligently in reporting a potential 
                                                                                                                                               
Finally, any such person would tend to have the company spend excessive resources on compliance to 
minimize the risk of personal liability.   
  118  Our discussion of the comparative advantage of prosecutors also applies to civil enforcement 
authorities, such as the SEC, that intervene ex post through duty-based harm contingent liability 
supplemented with DPA-like harm-contingent policing duties. 
  119 By diligently, we mean that the firm self-reported and cooperated both voluntarily and in a 
reasonable manner, without undue delay, without having to be threatened by prosecutors with sanctions, 
and without having received information that prosecutors have started or are about to start an 
investigation. 
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crime to prosecutors or in cooperating in its investigation, prosecutors may, as a result 
of other facts and impressions they obtain in their investigation, attribute this failure to 
policing agency costs (rather than, say, to trying to shield the firm from liability or to 
protect valuable and potentially innocent employees).  

To be sure, policing agency costs may also affect other elements of corporate 
policing, such as the firm’s compliance program, including the kind of training provided 
and the manner in which suspected substantive crimes are handled internally prior to 
any self-reporting.  However, an apparent deficiency in ex ante compliance cannot be 
instantly attributed to policing agency costs, even if a substantive violation has 
occurred.  Companies may adopt programs deemed deficient by prosecutors for reasons 
other than policing agency costs. Directors may in good faith have a different view 
regarding the costs or the effectiveness of certain compliance measures either correctly 
or because they have less expertise than prosecutors on the probability of wrongdoing 
and relative effectiveness or certain measures. Or it may be that a “deficient” program is 
profit maximizing.120  Thus, when faced with evidence of a crime and apparently 
inadequate compliance program, prosecutors need additional evidence of agency costs 
afflicting policing by managers or the board.  Often the best evidence can be obtained 
by evaluating the behavior of managers and the board when faced with evidence of 
potential wrongdoing.  Firms that diligently reported the potential crime at issue (before 
it was likely to be detected) and fully cooperated are less likely to be afflicted by serious 
policing agency costs.  By contrast, DPA mandates are not justified merely because the 
compliance program is deficient in the opinion of a prosecutor (whether or not the 
prosecutor is correct in this assessment), but only if the deficiency is due to policing 
agency costs.121  

Technically, of course, DPA mandates––including meta-policing duties–– are 
enforced by non-harm-contingent corporate sanctions, and thus would also appear to be 
undermined by policing agency costs. First, effective meta-policing duties usually 
involve clear commandments (e.g., hire a specified monitor) rendering non-compliance 
easily observable and obviously intentional. Second, responsibility for ensuring 
adherence often falls on the board, which often is less affected by policing agency costs.   
This makes it very likely that DPA-imposed meta-policing duties are complied with.  

                                                 
  120  DPA-mandates are not the proper solution to situations where it is profit maximizing, and 
possibly even socially desirable, for the company not to have an “effective” compliance program.  The 
proper response is either to increase the penalty (to the extent the company’s failure is not socially 
desirable) or to do nothing (to the extent less than effective compliance is socially optimally).  DPA 
mandates are not the appropriate response. 
  121  Policing agency costs nevertheless can be significant at firms which cooperated.  After all, 
agents’ ability to mute policing in return for private benefits depends on the expected benefit and 
expected cost of suboptimal policing, both of which depend on the likelihood that the wrong will be 
detected and successfully prosecuted even if the agent causes the firm not to police optimally.  Thus, 
evidence that managers fully cooperated with federal authorities who already have notice of the wrong 
does not indicate that agency costs would not afflict policing when corporate policing is needed to bring 
the wrong to light.  In this case, prosecutors may need to carefully examine the structure of corporate 
policing for evidence of policing agency costs by managers or the board.  
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Finally, directors and officers facing clear meta-policing duties have an additional 
incentive to comply because knowing non-compliance could subject them to personal 
liability under Caremark should their sustained noncompliance with known policing 
duties subject the firm to liability.122  In turn, compliance with meta-policing duties, 
makes it more likely that the firm will comply with its (non-meta) policing duties--
whether they are generally applicable or imposed by a DPA--by shifting significant 
responsibility for corporate compliance (and response to evidence of wronging) from 
management (which may suffer from policing agency costs) to actors who can be relied 
on to respond appropriately.123 

4. DPA Mandates versus Agent Liability 

DPA mandates are only desirable if they are superior to (or a needed supplement 
to) imposing personal liability on the agents responsible for the company’s failure to 
adopt optimal policing measures.  Such liability is, in theory, the most direct way to 
address policing agency costs.  In practice, however, imposing such liability for a 
general failure to act is difficult.124  First, in the corporate structure involving many 
agents, it is often impossible to identify a single person who should be held responsible 
for a failure to act.  Thus, for example, the failure to adopt an effective compliance 
program with respect to Foreign Corrupt Practices regarding Country X could be 
attributed, among others, to (i) the compliance officers in country X, (ii) the head of the 
compliance department, (iii) the CFO who set the budget for the compliance 
department, (iv) the CEO who appointed the CFO and the head of the compliance 
department to whom the CFO and the head of the compliance department reported, or 
(v) the board of directors.   

Second, to the extent such a person is identified, imposing personal liability for 
the company’s failure to police is likely to induce that person to have the company 
engage in excessive compliance.  This is especially true if the person identified is the 
CEO or the board of directors and has control over the amount the company spends on 
compliance.125  Managers are particularly likely to divert excessive attention to 

                                                 
  122  Delaware imposes a duty on directors to ensure that their firms have an effective monitoring and 
reporting program, but permits boards to determine what measures satisfy this duty, absent clear legal 
mandates. Directors are liable for breach only if they acted in bad faith, through deliberate sustained 
neglect of their monitoring duties. In re Caremark Int’l Inc. Derivative Litig., 698 A.2d 959 (Del. Ch. 
1996); Stone ex rel. AmSouth Bancorporation v. Ritter, 911 A.2d 362 (Del. 2006) (en banc) (same).  
Directors who knowingly do not comply with clear policing mandates should be eligible for personal 
liability under Caremark, as would be directors who knowing fail to intervene in the face of evidence that 
the firm’s business strategy entails violating the law. See Pyott. 
  123  See supra note (discussing Caremark). 
  124  For a discussion of  the difficulties of holding directors liable for corporate crimes see Reinier 
Kraakman and Assaf Hamdani, Rewarding Outside Directors, 105 MICHIGAN LAW REVIEW 1677 (2007). 
  125   But if the person identified and bearing personal responsibility for the company’s failure to 
comply has no control over the amount the company spends on compliance, it may be difficult to find 
someone to take the position. To be sure, for the right price, the company will be able to fill the position.  
Note, however, that the requisite compensation structure––high salary to compensate for the possibility of 
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compliance when that activity is directly regulated by sanctions but alternative activities 
(such as making good business decisions) are not closely supervised.126  And if the 
person identified does not control the amount the company spends on compliance, it 
may be difficult to hold him or her responsible for the policing failures.  

Third, it may not be possible to sanction the agent effectively.  The person 
identified as responsible for policing may have insufficient assets to satisfy the optimal 
liability amount. Or the person may be outside the jurisdiction of the United States and 
beyond the reach of its criminal and civil authorities. Thus, imposing liability on a firm 
agent for the firm’s failure to police properly may not be effective in addressing 
policing agency costs. 

Nevertheless, while agent liability for general failure to police effectively tends 
not to be effective, there does exist limited agent liability for deliberate bad faith failure 
to police.  DPA-mandated policing and meta-policing mandates can render this liability 
more effective, as discussed previously.127 

5. Outer Limits of the Agency Cost Justification 

While DPA mandates can be justified on policing agency cost grounds, the 
agency cost justification also places limits on their use. First, direct government 
intervention is costly (involving both the direct costs of adopting a compliance program 
and other mandates and any productivity consequences of the oversight associated with 
them).128  Thus, in considering whether policing agency costs justify intervention, 
reasons exist to avoid government mandates unless such costs are a serious issue and 
cannot be reasonably addressed by shareholders. These conditions are unlikely to be 
met if a controlling shareholder has a substantial equity stake in the firm (or its parent).  
More generally, the government should generally not require a company to take 
measures that can be implemented by shareholders and where the firm’s compliance 
with the mandate can be easily observed. 

Second, policing agency costs do not justify DPA mandates that should be 
optimally imposed on all firms, including those not subject to policing agency costs. 
DPA mandates are also inferior to ex ante regulation even when the mandate is 
optimally imposed on a subset of firms if firms and regulators have sufficient and easily 

                                                                                                                                               
legal sanction for failure to comply––is likely to be attractive to individuals who are risk seekers, which 
may not be the optimal personality for type for a person in charge of compliance. 
  126  Cf. Bengt Holmstrom & Paul Milgrom, Multitask Principal-Agent Analyses: Incentive 
Contracts, Asset Ownership, and Job Design, 7 J. L., ECON, & ORG. 24 (1991).  
  127  See text accompanying notes _-__ supra [preceding paragraph] (discussing how clearer duties 
subjects managers and directors to greater oversight by shareholders and potential liability under 
Caremark].  
  128  Care is particularly needed with mandated policing measures that generally are not adopted by 
firms voluntarily and these present the possibility that firms are not adopting the measures because they 
are not welfare-enhancing.  These measures can be optimal, but prosecutors should be required to defend 
their use (and study their effectiveness over time).   
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available ex ante information to identify and target the mandates at these firm.129  Thus, 
for example, mandates imposing specific compliance duties on financial institutions to 
detect money laundering are not optimally imposed through DPAs if these duties are 
optimally imposed on all financial institutions.  

Third, DPA mandates that rely principally on the deterrent effect of ex post 
sanctions imposed on the company to ensure compliance are unlikely to be effective in 
reducing policing agency costs.  An example includes a DPA requiring adoption of a 
generic compliance program (as or less detailed than the effective compliance program 
specified by the U.S. Sentencing Guidelines130), unaccompanied by any meta-policing 
duties that shift oversight to agents or outsiders with reduced agency costs. Imposition 
of such duties enforced by non-harm-contingent corporate liability is unlikely to 
improve corporate policing and risks penalizing innocent shareholders, who bear the 
economic costs of corporate liability, for the self-interested actions of their agent.  
While it is, in theory, possible for shareholders to have any agents responsible for 
breach removed – by electing a different board which will do so – the practical ability 
of dispersed shareholders to do so is limited, especially when the policing duty is 
generic, making bad faith breach difficult to identify. 

Fourth, the government should have sufficient information to believe that, given 
the policing agency costs at the firm, the DPA-imposed duties are efficient.  Given 
prosecutors’ specific areas of expertise and the substantial information burden 
associated with identifying optimal corporate governance reforms, this suggests that the 
policing-agency-cost justification usually does not justify mandates that are not 
specifically targeted to policing agency costs, but instead simply reduce general agency 
costs.  Prosecutors may well have special expertise, through the information they 
learned in investigating the firm and through their general law-enforcement expertise, in 
assessing the benefits of a mandate in inducing superior policing measures. But they do 
not have expertise in assessing the optimal system of corporate governance and agency 
costs generally.  Thus, other things being equal, the more narrowly DPA-imposed duties 
relate to policing and policing agency costs, the more likely is it that the imposed duty 
is efficient.   

For example, we are skeptical that a free-standing DPA-imposed mandate to 
separate the Chairman of the Board and the CEO is efficient.  The desirability of 
                                                 
  129  For example, agency costs tend to infect corporate policing of all large publicly-held firms with 
respect to securities fraud because managers are likely to commit securities fraud when facing corporate 
performance problems that increase the risk of job loss. Yet in these circumstances the fraud also benefits 
other managers, including those in charge of compliance, who benefit from ignoring red flags. Arlen & 
Carney, supra note Error! Bookmark not defined.. Accordingly, this is a situation where it may be 
optimal to impose particular policing duties on all firms, especially duties to employ non-managerial 
gatekeepers which government authorities can readily oversee (such as the requirement to have an 
external auditor and an independent audit committee with expertise).  Nevertheless, even here 
government authorities cannot––and do not ––rely on regulatory enforcement to ensure that the firm has 
an effective compliance program for the reasons explained in Section II regarding the superiority of 
crime-contingent enforcement over non-crime-contingent enforcement to regulate compliance programs. 
  130  [add cite] 
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separating these positions is debated among corporate governance experts and we doubt 
that prosecutors have any special expertise to resolve this debate.  Shareholders can at 
least exert substantial pressure on boards to separate these positions.131 Moreover, the 
benefits from such a separation in reducing policing agency costs would be tangential.  
On the other hand, a DPA-imposed mandate to separate the Chairman of the Board and 
the CEO that is coupled with a clarification of the firms policing duties plus other 
provisions shifting responsibility for corporate policing to the Chairman or other low-
agency-cost actors may be justified.  Such a mandate would assure that a corporate 
officer who is not subordinated to the CEO has responsibility for policing and is 
targeted to the possibility that policing agency costs afflict the CEO. 

C. Targeted Heightened Duties 

A final potential argument for employing DPAs to impose heightened policing 
duties on some firms is that prosecutors have concluded that, although the standard 
crime-contingent corporate liability regime creates optimal incentives for most firms, it 
creates sub-optimal incentives for the firm at issue. This is most likely when the optimal 
policing duties for that firm are higher (or different) from the policing duties imposed ex 
ante on all firms through the duty-based corporate liability regime. For example, the 
optimal compliance program with respect to the Foreign Corrupt Practices Act may 
differ between firms who do business in Sweden and firms that do business in 
Uzbekistan,132 or between firms that engage in a lot of government contracting or 
operate in regulated industries and firms that do neither.  While the ex ante duty to 
adopt an effective compliance program accounts for some differences, prosecutors may 
not be able to legitimately sanction a firm for ineffective compliance based on a 
compliance program that resembles the programs of other firms in the industry, based 
on ex post evidence of specific heightened risks of crime.  Prosecutors who obtain 
information in the course of their investigations that a higher or more detailed policing 
mandate is needed may be inclined to use a DPA to impose this heightened policing 
duty on the firm going forward.133 

Nevertheless, we do not believe that, outside the context of policing agency 
costs, such differences among firms generally justify DPA mandates.  Using DPAs to 

                                                 
  131   Shareholders can, and often do, file precatory resolutions under Rule 14a-8 to separate the CEO 
and chairman positions.  Firms often implement resolutions that receive majority shareholder support.  
See Kahan & Rock, Embattled CEOs, cite.  Yet nevertheless not all firms with strong institutional 
shareholders have adopted these measures. 
  132 Sweden received a (high) rank of 9.2 for perceived corruption in 2010 while Uzbekistan 
received a (low) rank of 1.6.  See Corruption Percept Index 2010 Results, Transparency International, 
http://www.transparency.org/policy_research/surveys_indices/cpi/2010 /results.  
  133  Note that the argument we made in the preceding Section that policing agency costs may justify 
certain DPA mandates is, in some respects, a special case of the more general argument that heightened 
duties are desirable for some firms.  As for policing agency costs, prosecutors may obtain, in the course 
and as a by-product of their investigation of a substantive violation, information that is difficult to 
observe ex ante and that indicates that the firm if of a type for which different  policing standards are 
optimal. 
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impose heightened mandates is particularly suspect when the heightened mandate is 
ostensibly justified by firm characteristics that heighten its risk of crime: such as its 
regular presence in certain countries (e.g., Nigeria and China), its industry (e.g., 
financial institution) or its risk of environmental violations.  Generally, if particular firm 
characteristics justify different policing standards, these different standards should be 
imposed on all firms with the requisite characteristics ex ante, either as part of a 
differentiated duty-based, harm-contingent liability regime or through ex ante 
regulation. The characteristics relevant for the imposition of a differentiated duty can be 
specified in precise (rule-like) or more general (standard-like) terms.  

Importantly, in order to generate optimal incentives under a harm-contingent 
liability regime, it is not generally necessary for enforcement authorities to observe ex 
ante which firm is subject to which policing duties.  As long as the firm is managed to 
maximize profits (and the duty and sanctions are set at proper levels)) - - that is, outside 
the context of policing agency costs – authorities can provide optimal incentives so long 
as they can specify ex ante the type of firm subject to the heightened duty and firms 
have sufficient information to determine ex ante, with sufficient certainty, which duty 
applies to them.   

For example, statutes can require firms to have more elaborate compliance 
programs with respect to foreign corrupt practices if they have “significant government 
contracts” in countries with a “heightened corruption problem” (as identified by the 
IMF). For such a differentiated duty to be effective, it is only necessary that the firm 
itself has ex ante information about its type (e.g., knows about the extent of its 
government contracting in different countries). Should a substantive violation occur, 
prosecutors can determine ex post whether the firm was subject to and complied with 
the requirements for a heightened duty, based on the information they obtain in 
investigating the substantive violation, similar to the way they may use such 
information to impose DPA mandates.  

Ex ante imposition of differentiated duties, whether through harm-contingent 
liability or even through non-harm contingent ex ante regulation would have all the 
advantages of these types of liability regime relative to ex post mandates that we 
discussed in Part III.  Thus, the fact that prosecutors may have significant ex post 
information on company type generally is not sufficient to justify DPA mandates.  

D. Evaluation of DOJ Practice  

 Accordingly, we find that enforcement authorities can promote social welfare by 
using DPAs to impose policing mandates on firms, but generally only when these 
mandates are needed to (and structured to) address policing agency costs. Asset 
insufficiency and other forms of heterogeneity warranting heightened policing duties 
generally do not justify DPA mandates.  Accordingly, prosecutors should not be 
imposing PDA-mandates absent clear evidence that management cannot be relied on to 
respond optimally to an optimal duty-based liability regime—were the DOJ to impose 
it.  This suggests that the DOJ should require prosecutors to document their reasons for 
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imposing PDA mandates.  Justification is particularly needed in those circumstances 
where PDA-mandates are imposed on firms that voluntarily reported a wrong the 
government was unlikely to otherwise detect.  Examining PDAs, we see that although 
firms that self-reported generally escaped mandates in the early years, between 2010 
and 2012 approximately 10-12 firms had PDA mandates imposed even though they 
self-reported the wrong.  Most of these are FCPA cases. 

In addition, although ex post intervention can be appropriately used to impose 
PDA mandates, it is important that these mandates implement an effective (and cost-
effective) compliance program.  Ideally, the mandates would impose a compliance 
program that has been deemed effective by experts after analysis of existing programs. 
If so, one would expect conformity in the compliance programs imposed, at least for 
firms in the same industry.  Yet, examining the compliance programs imposed, one 
finds considerable variation. While there is some consistency in the mandates imposed 
by an individual prosecutor’s office, there is little consistency across offices. Some 
programs are quite thin; others are detailed and appear quite intrusive.  While some 
appear adopted and designed in concert with a regulatory agency, with others the design 
appears to be the product of prosecutorial discretion. Variation in mandates across 
offices provides a basis for concern that the variation reflects differences in standard 
practice of different prosecutors’ offices, and not an expert decision that the differences 
are warranted by specific features of the firms.  Concerns about whether the duties 
reflect informed judgments concerning compliance program structure are heightened by 
the fact that the DOJ does not appear to make any systematic effort to evaluate the 
effectiveness of different compliance programs imposed by its prosecutors. This raises 
the issue of whether federal authorities’ use of crime-contingent mandates is best 
effectuated by prosecutors or instead through regulatory agencies with expertise in the 
industry, and arguably more experience with on-going oversight of rulemaking.134 

 Moreover, we conclude that the policing agency cost justifications implies that 
crime-contingent duties generally are reliably welfare enhancing only when they are 
designed to reduce agency costs through the effective meta-policing provisions. 
Examining PDA mandates, we find that the vast majority of PDAs imposing a mandate 
also impose some form of meta-policing duty. Yet some (ranging from 50% in 2008 
and 21% in 2010 to 8% 2013) do not. Moreover, many  merely impose internal meta-
policing duties, relying entirely on board oversight and the restructuring of internal 
reporting to remedy the policing agency cost problem. External meta-policing—by 

                                                 
   134  Arlen, supra note  . The concern about whether prosecutors are imposing optimal compliance 
programs and other mandates on firms is heightened by the fact that the DOJ has not publicly adopted 
any systematic mechanism for collecting information about, and rigorously evaluating the effectiveness 
of, the various structural reforms that its prosecutors are requiring firms to adopt. Id; Garrett, supra note 
1, at 933-34. This concern may be reduced to the extent that prosecutors work directly with regulators in 
designing PDAs, GAO report, supra note, at 17 (noting that 8 of 13 offices interviewed stated that they 
commonly design compliance programs with the cooperation of the relevant regulatory agency), if 
regulators conduct this analysis. Nevertheless, concerns persist because prosecutors retain ultimate 
authority to determine the content of the PDAs.   
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regulators or monitors—is imposed in only 33-62% of the PDAs in recent years.  This 
raises the concern that prosecutors are intervening directly to impose quasi-regulatory 
duties on firms without providing for the needed enhanced external oversight needed to 
ensure their effectiveness in the presence of policing agency costs. 

We also conclude that prosecutors should resist intervening to impose reforms 
that either do not reduce policing agency costs or are the type of obvious, clear, readily 
verifiable reform that shareholders could easily adopt and oversee on their own—
particularly when firms have strong institutional shareholders and are followed by 
shareholder advisory services. These include mandates requiring a separation of the 
CEO and Chairman of the board, those adding an independent director to the board135 
(with at least one granting the DOJ the right to approve the director136 and another 
appointing a specific person137 to attend the firm’s audit committee meetings);138 and 
others requiring the appointment of a new Executive Chairperson to the Board, but do 
not accord the Chairman or board any policing functions.139  Such measures are unlikely 
to have a significant impact on policing agency costs.  Of course, such measures may 
still be desirable because they generate benefits in overall agency cost reductions that 
exceed their costs. 140  However,  prosecutors have little, if any, expertise in the effect of 
corporate governance on firm performance and thus are not well qualified to assess the 
net effects of general corporate governance mandates.141 Moreover, the case for 
imposing policing duties through PDA mandates rests in part on the observation that 
shareholders cannot intervene to induce adequate policing themselves because 
implementation of an effective compliance program requires on-going effort which is 
difficult to measure externally.142  By contrast, shareholders can readily determine from 

                                                 
   135  These agreements include Bristol-Myers Squibb (2005) (requiring the firm to add two positions 
to the Board of Directors); Friedman’s, Inc. (2005) (requiring the firm to have the number of independent 
directors required by NYSE rules; also requiring the firm to create an audit committee, nomination 
committee and compensation committee); The Computer Associates PDA (2004) (requiring the firm to 
add two independent directors to the board).  
   136  Christie & Hanna, supra note 52, at 1052–53 (discussing the agreement that one of the authors 
executed with Bristol-Myers). 
   137  Specifically, the CFO and Director of Internal Audits of Berkshire Hathaway.  
   138  General Reinsurance Corporation (General Re) NPA, December 2009.  [Add details] 
   139  Vetco (Gray) (Feb 2007) (requiring the firm to appoint a new board and new Executive 
Chairperson). 
  140  For example, increased board independence cannot be assumed to confer net benefits, as the 
increased independence comes at the cost of decreased expertise. E.g.. Sanjai Bhagat & Bernard S. Black, 
The Non-Correlation Between Board Independent and Long-Term Firm Performance, 27 J. CORP. LAW 
231 (2002); Romano, supra note (providing evidence that many lauded governance reforms have not been 
shown to produce net gains).  
   141  Compliance programs duties are targeted at matters within prosecutors’ core expertise—to 
mandates affecting the structure of the board or management.  By contrast, corporate governance 
mandates affect not just corporate compliance—which is the area of prosecutors’ arguable expertise—but 
also the general governance of the firm, involving cost-benefit tradeoffs that prosecutors generally do not 
have the expertise to assess. Thus, these interventions raise greater concerns about whether prosecutors 
can be relied upon to impose mandates that improve social welfare.   
    142  See supra text accompanying notes. 
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publicly-available information if the firm has implemented free-standing corporate 
governance changes, such as separating the position of CEO and Chairman of the board 
or the positions of CFO and COO.  Large shareholders also are more expert than 
prosecutors on the merits of these reforms.  Thus, while prosecutors can ameliorate 
collective actions concerns (and thus agency costs) if they impose such mandates 
subject to shareholder approval, the DOJ would be wise to intervene to adopt a 
presumption against prosecutors imposing such mandates unilaterally.143 

Finally, prosecutors imposing these mandates on large, publicly-held firms 
appear to enjoy too much discretion and too little oversight, given the potential 
economic implications of their interventions.144  The DOJ should be imposing more 
centralized guidance on these mandates, or delegating compliance program design to an 
agency capable of providing such oversight. Moreover, if the DOJ seeks to regulate 
corporate compliance, it should invest in obtaining and analyzing information about the 
effectiveness of the policing mandates that it imposes.145   

V. CONCLUSION 

Over the last five years, federal prosecutors overseeing corporate criminal 
enforcement increasingly are stepping out of the courtroom and entering into corporate 
reform, making structural reform decisions on behalf of firms more normally the 
province of management or civil regulators.  In so doing, prosecutors have transformed 
their relationship with the firms subject to their jurisdictions, assuming the role of firm-
specific regulators.  Moreover, they are doing so without adequate guidance from the 
DOJ on what circumstances justify the use of mandates or what reforms are the 
appropriate subjects of an enforcement mandate. 

DOJ policy encourages prosecutors to impose PDA mandates on firms with 
detected wrongdoing and inadequate compliance.  Our analysis reveals that this general 
embrace of PDA mandates is inconsistent with optimal deterrence. The DOJ should 
instead be adopting the type of clear duties and guidelines for prosecutors needed to 
effectuate an optimal duty-based liability regime. It should not be encouraging 
prosecutors to remedy deficiencies in the incentives it provides by engaging in firm-
specific regulation by prosecutor.  PDA-mandates also are not the solution to limitations 
on prosecutors’ ability to impose crime-contingent sanctions—whether resulting from 
firm’s asset insufficiency or prosecutors’ prudential concerns. 

Nevertheless, we show that PDA-mandates are potentially an important feature 
of an optimal enforcement policy, serving in many situations as the most effective 

                                                 
   143  To rebut this presumption, prosecutors should be required to establish that (i) agency costs are a 
serious concern (both in the past and going forward); and (ii) that there exists strong evidence that the 
required change would improve corporate governance.  
   144  See Table Seven; see also GAO Report, supra note, at 3 (reporting results of a preliminary 
survey finding only 12 offices with two or more DPAs.  
   145  Arlen, supra note ; see also Barkow, supra note . 
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mechanism for muting the pernicious effects of policing agency costs. Policing agency 
costs arise when existing managers derive personal benefits if the firm does not purse a 
compliance program that maximizes the firm’s profits.  In the presence of policing 
agency costs, ex post penalties imposed on the firm may not induce firms to adopt 
optimal policing measures. Our analysis has shown that PDA mandates can reduce this 
problem.  PDA mandates are optimal, however, only in the presence of clear policing 
agency costs, and then only when designed to effectively address these agency costs. 
Accordingly, PDA mandates must contain terms designed to reduce agency costs, 
which often will entail some form of external meta-policing.  The DOJ moreover should 
adopt guidelines that inform and constrain prosecutors, ensuring that they do not use 
PDA mandates to substitute their views on optimal corporate governance for 
shareholders.  

Finally, the necessarily regulatory nature of the duties imposed by these PDA-
mandates raises the issue of whether the DOJ should clearly articulate policies  
governing the permitted content and use of these mandates and subject them to the type 
of formal public review and on-going post-implementation assessment that generally 
accompanies other regulatory interventions—subjecting firm-specific regulation by 
prosecutor to its own quasi-regulatory oversight.  
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